
The United States in recent years has
been drifting toward an important con-
frontation over constitutional limits on
the power of the federal government.
Three years ago, Supreme Court Justice
Antonin Scalia took the extraordinary
step of publicly accusing Congress of
“increasingly abdicating its independent
responsibility to be sure that it is being
faithful to the Constitution.”1 More re-
cently, New York Senator Hillary Clinton
has sharply warned against “the imperial
tendencies of the current Court.”2 Amid
the charges and countercharges, one
thing is clear: In a series of landmark de-
cisions over the past decade, the Rehn-
quist Court has overturned understand-
ings of constitutional structure that have
been in place since the New Deal.3

The looming crisis is formidable, even
by the standards of a relationship that is
historically fraught with controversy.
The framers of the U.S. Constitution,
fearful that the “encroaching nature” of
political power would overwhelm mere-
ly “parchment barriers,” deliberately
separated the new federal government

into three distinct branches, “so contriv-
ing the interior structure of the govern-
ment as that its several constituent parts
may, by their mutual relations, be the
means of keeping each other in their
proper places.” With exquisite practical-
ity, the framers sought to make “ambi-
tion . . . counteract ambition,” thereby
“supplying, by opposite and rival inter-
ests, the defect of better motives.”4

Congress and the U.S. Supreme Court
were thus designed to face each other at
arm’s length, with the abiding suspicion
that the opposite branch might poten-
tially overreach its rightful bounds. 

This tension has waxed and waned,
but the controversy now building be-
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tween Congress and the Court threatens
to reach historic proportions. Until the
1930s, the premise of American civics
was that the federal government in
Washington, D.C., was to have only lim-
ited powers; it was con½ned to the spe-
ci½c forms of authority granted it in the
Constitution. State governments, by
contrast, were considered plenary; they
had all powers except those that had
been taken away by the Constitution.
How to ascertain the proper balance of
power between the federal government
and the states was understood to consti-
tute “the cardinal question of our consti-
tutional system.”5 The U.S. Supreme
Court would from time to time seek to
answer that question by articulating the
constitutional limits of congressional
power. For example, in 1918 it decided
that the Congress had exceeded the
bounds of proper national authority
when it sought to regulate child labor
within the states.6

The Great Depression destroyed this
vision of constitutional structure. In the
crucible of that crisis the Court and the
country reinterpreted the Constitution
to authorize the national government to
legislate as necessary to meet national
needs. The Court accordingly rede½ned
its function: Instead of policing the lim-
its of federal authority, it would seek to
ensure that the exercise of national pow-
er did not violate individual constitu-
tional rights. Congress consequently
emerged from the Great Depression and
from World War II essentially unbound
by the old constraints of federalism.
Generations of Americans have since
grown up assuming that national power
is effectively plenary. For many years,
the students to whom I taught constitu-

tional law regarded as merely quaint ab-
surdities earlier Supreme Court deci-
sions that had applied principles of fed-
eralism to limit national authority.

All this changed dramatically in 1995
when ½ve justices appointed by Republi-
can presidents elected on platforms ded-
icated to resurrecting the values of feder-
alism joined together to decide what for
the previous ½fty years had been almost
inconceivable–that a congressional stat-
ute was invalid because it exceeded the
limits of national authority transferred
to Congress by the Constitution.7 These
same ½ve justices have now coalesced in-
to a solid voting bloc that has embarked
upon the remarkable task of circum-
scribing federal power in the name of
federalism.8 The result has been fairly
characterized as a constitutional revolu-
tion.

It is of course serious business to hold
that our national legislature cannot en-
act such legislation as is deemed neces-
sary to meet national needs. The Court’s
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new decisions may not be dismissed
simply as conservative disapproval of
past liberal legislation, for the Court has
struck down many statutes, like the Reli-
gious Freedom Restoration Act9 and the
Patent and Plant Variety Protection
Remedy Clari½cation Act,10 that were
enacted with virtually unanimous sup-
port. What is most fundamentally at is-
sue in the Court’s recent opinions is the
structure of the constitutional relation-
ship that will obtain between the Court
and Congress. 

These opinions have created real con-
fusion about exactly what the Court
wishes Congress to do in order to vali-
date the constitutionality of federal stat-
ues. Some language in the Court’s opin-
ions seems to point to the need for more
detailed congressional fact-½nding; oth-
er language seems to point toward a cat-
egorical and judicially enforced “distinc-
tion between what is truly national and
what is truly local.”11 It is not clear what
leeway the Court will grant Congress to
interpret and enforce constitutional
rights.12

In the complex structure of checks and
balances created by the framers, judicial

review is an important means by which
the Court can limit an overreaching
Congress. But the force of judicial review
is countered by the constitutional mech-
anisms given to Congress to restrain ju-
dicial excess. There are numerous such
mechanisms, which range from deter-
mining the scope and nature of judicial
jurisdiction to the setting of judicial sal-
aries. By far the most important avenue
of congressional influence is the con½r-
mation process. Because the Senate
must approve the appointment of all
Article III federal judges, it can ultimate-
ly control the complexion of the federal
judiciary. 

Con½rmation hearings for Supreme
Court Justices have always carried the
potential to turn highly contentious. But
political discord has sharply accelerated
in the years since the Senate’s rejection
of President Reagan’s nomination of
Robert Bork in 1987. Each nomination to
the Supreme Court is now an impending
bomb waiting to explode in the Senate
Chamber. Senators are divided about the
nature of the con½rmation process.
There is profound disagreement about
the questions that can appropriately be
posed to a nominee and about the crite-
ria of judgment that ought to be applied
in deciding whether or not to con½rm a
candidate. These sharp divisions are
now affecting the con½rmation hearings
of lower federal judges, most especially
of nominees to the U.S. Courts of Ap-
peals. This is an entirely new historical
phenomenon. 

Although there are means by which
the Court can check Congress and
means by which Congress can check the
Court, in most circumstances the federal
government works best when Congress
and the Court pull together, cooperating
in the smooth and ef½cient articulation
and enforcement of federal law. The idea
is that Congress enacts legislation,
which is then seamlessly interpreted and
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applied by the judiciary. The orderly op-
eration of the federal government de-
pends upon this continuous and quotidi-
an cooperation. 

Even here, however, the relationship
between Congress and the Court is in
disarray. Vigorous disputes have arisen
among the justices about how exactly
they should go about the process of con-
struing and applying federal legislation.
Some justices contend that courts ought
never to review legislative history when
seeking to interpret statutes, whereas
others deliberately look to all available
forms of information that might help a
court understand the meaning of legisla-
tion.13 It has become unclear, therefore,
what, in addition to the actual text of a
statute, will count as authoritative indi-
cia of legislative intent and meaning.
The smooth cooperation of Court and
Congress is correspondingly under-
mined.

These are unsettling developments to
anyone who cares about the effective op-
eration of the federal government. As a
nonpartisan witness of recent develop-
ments, with a strong independent inter-
est in promoting principles of good gov-
ernance, the American Academy is using
its good of½ces to facilitate a construc-
tive dialogue to reach across the chasm
now separating Congress from the feder-
al courts. It has launched a project to
identify and study the current tensions
between the Court and Congress, with
an eye to ameliorating whatever tensions
disinterested scholarship might properly
address. The steering committee of the
project consists of Jesse Choper, Linda
Greenhouse, Abner Mikva, Nelson W.
Polsby, and Robert Post, together with

Leslie Berlowitz and Alexandra Oleson.
There is in addition an advisory commit-
tee that consists of members of the
Court and Congress.

The project is currently pursuing two
initiatives. The ½rst is to host a series of
private, off-the-record conversations be-
tween members of the federal judiciary
and members of Congress. These meet-
ings promote mutual understanding and
permit a broad range of issues involving
the ongoing relationship between Con-
gress and the federal courts to be venti-
lated and examined. Constructive solu-
tions to particular problems can be pro-
posed and vetted; cooperation can be
encouraged. The second initiative in-
volves bringing the disinterested exper-
tise of the American Academy to bear on
issues that currently divide Congress and
the federal judiciary. To the extent that
these issues might be clari½ed by the ex-
ercise of such expertise, the American
Academy can assemble an interdiscipli-
nary team of scholars whose work would
be valuable to both sides.

One area of investigation has already
been identi½ed. The American Academy
is working to assemble a group of schol-
ars to investigate the subject of statutory
interpretation. The study will select a
sample of judicial decisions that involve
controversial questions of statutory in-
terpretation and will compare how the
relevant legislation was actually enacted,
on the one hand, with how it was inter-
preted by the courts, on the other. By
closely examining these cases, the study
will assess the empirical plausibility of
the premises of the various theories of
statutory interpretation now in play. The
study will also examine how the proce-
dures of Congress, and the working
processes of the federal courts, have
changed in the past decades in ways that
might affect the task of statutory inter-
pretation.
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