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Interview with Jean Stefancic & Richard Delgado 

Authors of How Lawyers Lose Their Way:  A 
Profession Fails its Creative Minds (Durham: Duke 
University Press, 2005), ISBN 0-8223-3454-2 Cloth - 
$69.95; ISBN 0-8223-3563-8 Paperback - $19.95, pp. 
152.  

Interviewed by Michael L. Rustad, Co-Editor, 
Bimonthly Review of Law Books 

MR: You argue that lawyers are an unhappy lot, plagued 
by alcohol and drug addictions, divorce, depression and 
suicide, not to mention their 'justifiable paranoia' that 
people are out to get them and the public regards them 
with disdain.  You note the unhappiness begins in law 
school.  Do you wonder why so many Americans apply to 
and attend law school? 

JS/RD: Probably because of TV shows and popular 
novels glamorizing lawyers or making law school sound 
like a cool, intellectual version of Marine boot camp, 
something that will make you tougher and stronger.  Many 
students with broad humanities backgrounds come to law 
school because they realize that further training in the 
fields they really love, such as literature or history, will not 
offer them a way to make a living. And there’s that old 

parental mantra:  “I hope my son or daughter grows up to 
be a professional.” What all the studies show is that within 
a few months of entering law school, many students realize 
they have made a bad mistake.  Law school is not so much 
intellectually stimulating as boring, and the rewards that 
await those who stick it out are not what they are cracked 
up to be. 

MR: What do you teach, and do you teach differently 
from standard law school instruction to allow for a more 
humanistic classroom experience? 

JS: We teach courses in race and civil rights.  Richard, 
separately, teaches civil procedure.  We try in all our 
courses to impart a broad vision of law and its possibilities 
and encourage students to consider alternative law careers, 
such as teaching, judicial clerkships, public interest law, 
and law reform.  We teach interdisciplinary insights—
history, social science, even economics, to drive home the 
idea of law as a broad humanistic discipline, and constantly 
challenge our students to consider the social, non-doctrinal 
consequences of cases and statutes, as well as the lawyer’s 
role in ushering in change and reform. 

MR: Formalism, as you define it, "is a habit of mind and a 
type of social organization that attempts perversely to 
narrow one's focus beyond that which a situation requires 
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example, general international law includes information on 
basic sources, historical materials, treaty collections, courts 
and tribunals, resolutions and declarations, education, 
research and teaching, and professional and scholarly 
organizations.  
 
The records in EISIL link to primary and other documents, 
web sites, and research guides. Once you have located a 
document, web site or resource, click on the “More 
Information” button to retrieve valuable information 
about the resource, including a description of the 
document or web site, legal citations, alternate titles, and 
relevant dates, such as when a law, treaty or convention 
entered into force. 
 
Searching EISIL 
 
Browse through an EISIL category to find a sub-category 
or topic relevant to your research. For example, the 
International Human Rights category includes the topic 
Rights of the Child. Select this topic to find links to a 
primary document, such as the Convention on the Rights 
of the Child. Select “More Information” to review a 
description of the Convention, links to the Convention 
and amendments, languages, and relevant dates.  
 
Simple and advanced searches can be performed on the 
entire database. To perform a simple or quick search, see 
the “Find” box at the top left of each page and type 
keywords or a phrase. A phrase should be in quotation 
marks. Searches can be limited to selected categories or 
sub-categories by using the drop-down box. The search 
result can be further limited to type of document (primary 
documents, web sites, research guides) or a designated 
number of results. 
 
The advanced search link is at the top right of each page. 
Use this feature to find results with all of the words, exact 
word, phrase or acronym, any of the words, or to exclude 
words. The advanced search can be customized to search a 
particular field in the record (title, description, keyword, 
citation), type of document, specific date information 
(conclusion, entry-into-force, last updated), and a 
designated number of results. 
 
Saving Records 
 
You can mark records to save for a research project by 
checking the “Saved Records” box (accessed using the 
“More Information” link on each EISIL record). Saved 
records can be retrieved by selecting the “Saved Records” 
button at the top of each page. The list of saved records 
can be printed, downloaded, or emailed. 
 
Although EISIL is designed to be fairly intuitive, spending 
a little time browsing the categories and exploring the 

various search options is necessary to take full advantage 
of the wealth of information in the database. EISIL is 
good way to see how international law is organized, what 
kinds of resources are authoritative, and to identify legal 
citations. 
 
Editor’s Note: This is the first in a series of short pieces by 
legal information experts that will provide our readers with 
the best information on new methods for presenting legal 
materials, data, and other transfers of information. 
 
Restoring Trust in American Business edited by Jay 
W. Lorsch, Leslie Berlowitz, and Andy Zelleke, The 
MIT Press: Cambridge, Massachusetts, 2005, ISBN: 
0-262-24048-3, pp. 185. 

Michael L. Rustad 

Table of Contents:  (22 Chapters) 

The Inevitable Instability of American Corporate 
Governance by Mark J. Roe; Values and Corporate 
Responsibility: A Personal Perspective by John S. Reed; 
Management as a Profession Rakesh Khurana by Nitin 
Nohria, and Daniel Penrice The Regulators and the 
Financial Scandals by Donald C. Langevoort; The 
Professionalization of Corporate Directors by Martin 
Lipton and Jay W. Lorsch; Comment: Should Directors Be 
Professionals? By Margaret M. Blair; Comment: 
Professionalization Does Not Mean Power or 
Accountability Damon Silvers; Comment: The Limits of 
Corporate Law in Promoting Good Corporate 
Governance by Michael Klausner; The Auditor as 
Gatekeeper: A Perilous Expectations Gap by 
William R. Kinney, Jr.; Comment: The Audit and the 
Auditor's Central Role by John H. Biggs;; Professional 
Independence and the Corporate Lawyer by William T. 
Allen and Geoffrey Miller; Comment: The Dubious 
History and Psychology of Clubs as Self-Regulatory 
Organizations; Richard W. Painter by Investment Bankers; 
The Financial Scandals and the Demise of the Traditional 
Investment Banker by Felix G. Rohatyn; Comment: 
Toward A Higher Standard of Conduct in Investment 
Banking by Gerald Rosenfeld; Journalists and the 
Corporate Scandals: What Happened to the Watchdog? by 
Geneva Overholser Corporate Responsibility Steering 
Committee Steering Committee Report and 
Recommendations 

This is a careful scholarly study of the causes and 
consequences of corporate misfeasance and malfeasance 
with thought-provoking articles by some of this nation’s 
leading scholars and corporate leaders.  This volume is a 
who’s who of experts in corporate law, corporate ethics, 
and corporate responsibility.  Contributors also include 
well-known Chief Executive Offices, General Counsel and 



  Bimonthly Review of Law Books January/February 2005 18

business leaders. Public confidence in corporate morality 
and governance is marked by a legitimacy crisis after the 
catastrophic failures of ENRON, WorldCom, Adelphia 
Communications, Global Crossing and many other recent 
failures of governance.  Each edition of The Wall Street 
Journal confirms that corporations are violating their social 
responsibility and serious structural reform is urgently 
required.  This is not only a scholarly study of corporate 
governance but an attempt to prescribe solutions. 
 
The purpose of this volume is to develop a blueprint for 
restoring trust in American business and financial 
institutions, which is a currency that has been devalued by 
corporate crime.  The Academy of Arts and Sciences is 
one of the oldest and most prestigious independent 
research centers.  The goal of this volume is not just to 
describe social problems created by corporate crime and 
abuses of fiduciary duty.  The purpose of this volume is to 
promote greater responsibility.  The contributors are from 
diverse fields: law, journalism, government, investment 
banking, corporate governance, management and a variety 
of other scholarly disciplines.   
 
The overwhelming conclusion of this book is that the 
gatekeepers have failed us.  Each of the chapters confirms 
how given “gatekeepers” have opened the floodgates of 
corporate profligacy.  None of these intermediate 
institutions--corporate directors, auditors, regulators, 
lawyers, investment bankers, and business journalists – 
have stood up to the plate to protect the public interest. 
 
Professor Mark Roe’s introductory essay sets the stage for 
this important study.  He begins with the simple 
observation that these recent corporate legitimation crises 
seem new and different.   Recent business scandals reveal a 
disturbing breakdown of values in corporate America.   
Professor Roe is one of this country’s most distinguished 
law professors in the field of corporate law.  He contends 
that corporate governance is a problem largely because the 
business firm is not managed by owners.  “Separation is 
the foundational instability of American corporate 
governance.” (p.9) Roe contends that the separation of 
ownership and management is the key to instability and 
illuminates our current crises.  This simple concept sheds 
light in explaining why governance is fragmented, porous 
and ultimately ineffective. Roe notes that the endemic 
feature of separation of management and ownership has 
advantages as well as costs.   
 
The benefit to this decentralization is that it prevents the 
possibility of a rigid regulatory monolith (p.10).  This 
insight was first formulated by Berle and Mean’s The 
Modern Corporation and Private Property (1933).  Roe notes 
how the separation of ownership and management permits 
firms to combine talent with capital.  Flexibility is 
enhanced by permitting founders of companies to forge an 

exit strategy.  Separation “also allows investors to diversify, 
facilitating more efficient savings over time.  And it 
facilitates product market competition, by easing the 
financing needs of start-ups and new entrants.” (p.12).   
He notes how the corporate governance crisis of the 1950s 
resulting from conferring too much power on managers.  
The 1960s crisis was the corporation’s tendency to expand 
sales without regard to profits. (p.13). 
 
In the 1970s, the corporate crisis of the day was the hostile 
takeover.  The excesses of the 1970’s and 1980’s led many 
academics to favor reforms to reduce the cost of 
separation.  Ivan Boesky, Michael Milliken and other 
empire builders did not pay attention to the public interest 
or even the interests of shareholders in building their 
corporate castles of sand. 
 
After reviewing each decade’s crisis, Roe concludes that 
the porosity of American regulation stems from the 
decentralized structure of corporate governance.  In the 
final analysis, the SEC focuses on disclosure and trading in 
the securities market. Simple disclosure does have an 
impact both inside and outside the corporation. (p.21. 
However,  Roe notes that there is no centralized “czar” to 
regulate corporations.   
 
Congress, too, is part of the problem.  While it sometimes 
acts to reform securities or other federal laws, its efforts 
are sporadic and fragmented.  Roe next provides an 
interesting case study of the American Law Institute’s 
corporate governance project.  Apparently, the esteemed 
corporate counsel, managers’ representatives and other big 
player ALI members did not check their economic 
interests at the door.  The ALI drafters were soundly 
defeated by corporate interests.  The ALI, too, failed as a 
gatekeeper when it “adopted a vague rule that permitted 
directors and state courts to do what they had previously 
been doing.” (p. 25).   
 
Professor Roe’s article supports the capture theory of 
regulation.  Loose corporate regulations are correlated with 
the fact that manager’s representative’s drafted the rules 
and quasi-rules (p. 26).  His chapter is capped off with an 
analysis of today’s crisis.  He explains how gatekeepers 
such as the accountants lobbied Congress for looser 
oversight.  The message of the chapter is that the ability of 
the regulated to shape the regulators undermines any 
oversight by government or gatekeepers. 
 
It is not surprising that when you cut regulations, 
undermine regulatory initiatives, and cut funding that the 
Enron’s become pigs at the corporate trough.  Each of the 
other contributors suggests legal reforms for strengthening 
corporate governance.  Lipton and Lorsch’s piece calls for 
a greater professionalization of the corporate director role.  
This theme is also echoed in the essays of Margaret Blair 
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and Michael Klausner.  John Reed, Chair of the New York 
Stock Exchange also views Enron, WorldCom, Arthur 
Andersen, the Wall Street “settlement” and other recent 
events as evidence of a breakdown in values.   
 
The unbridled greed witnessed in recent years makes the 
Gilded Age look like a Sunday School Picnic. As Mark Roe 
reminds us, these recent crises making headlines “won’t be 
the last time that corporate governance breaks and cracks 
in a key way.” (p.33)  Free market law and economics 
scholars such as Richard Epstein believe that consumers 
flourish in an economy when there is lots of caveat for the 
poor and caviar for the rich.  Professor Richard Epstein 
and other neo-conservative law professors and economists 
oppose thick government regulation.  The anti-regulatory 
impulse dominating discourse at the federal level is 
spearheaded by ultra-conservative organizations such as 
the American Enterprise Institute, the Hudson Institute, 
and the Manhattan Institute.  These anti-regulatory 
corporate think tanks have created backlash against 
government regulations. Neocons contend that the many 
faces of corporate fraud are self-correcting and that it is 
paternalistic to institute mandatory terms.     
 
Many of the contributors in this volume would respectfully 
disagree.  The contributors to this book closely examine 
the role of six “gatekeepers” for corporate conduct: 
auditors; lawyers, investment bankers, corporate directors; 
regulators, and business journalists.  The overwhelming 
conclusion is that these gatekeepers have not sufficiently 
constrained corporate malfeasance and greed in recent 
years. 
 
This volume is capped off by a Report of the American 
Academy’s Corporate Responsibility Steering Committee.  
The report notes that we need to rebuild professionalism 
for the twenty-first century.  The Academy is unanimous 
in its conclusion that the free market approach is not 
working.  The gatekeepers have failed us.  The specific 
recommendations for directors includes the formulation of 
an oversight role, greater corporate ethics, revived 
professional standards, independent leadership,  
restructured executive compensation, shareholder input in 
director nominations, and auditor oversight.  The 
Committee praised the role of the assignment of auditor 
oversights implemented in Sarbanes-Oxley.  The Academy 
endorses financial disclosures going well beyond GAAP 
rules. (p. 168).   Reforms for institutional shareholders 
including greater governance responsibilities, and firmed 
up governance standards.  The Academy has also called for 
extensive reforms for each of the six gatekeepers.  My only 
complaint about this book is that it lacks an index.  It is a 
must acquisition for all academic law libraries.  I would 
require all corporate gatekeepers to keep this volume as a 
desk reference. 
 

Understanding the CISG: A Compact Guide to the 
1980 United Nations Convention on Contracts for the 
International Sale of Goods by Joseph Lookofsky 
(The Hague, London, and New York, Kluwer Law 
International 2004), ISBN: 90-411-0956-0, $45.00, pp. 
214 
 
Michael L. Rustad, Co-Editor Bi-Monthly Review of 
Law Books 

Law students as well as lawyers need to know to more 
about the Vienna convention or the Convention on 
Contracts for the International Sale of Goods (CISG). 
CISG first took effect in the Untied States in 1988 and is 
now an adopted treaty in sixty countries. Professor 
Lookofsky who teaches law at the University of 
Copenhagen has produced a completely revised and 
updated edition of his outstanding CISG book.   Professor 
Lookofsky draws comparisons with domestic (UCC) sales 
law in this wonderful short treatise.  This is one of the first 
treatises to provide cogent explanations of the emergent 
case law with an emphasis on U.S. decisions.  The first 
chapter features a cogent analysis of brief historical 
perspectives including the ULIS/ULF treaties.  The author 
uses wonderful illustrations in each chapter to teach the 
basic concepts and methods.  Chapter One provides a 
clear Nutshell Overview of CISG and how specific 
provisions compare and contrast to Article 2 of the 
Uniform Commercial Code.  

This book uses accessible examples and explanations to 
illustrate each topic:  Chapter 2: Field of Application; 
Chapter Three: Sales Contract Formation; Chapter 4: 
Obligations of the Parties; Chapter 5: Passing of Risk; 
Chapter 6: Remedies for Breach; Chapter 7: Agreed 
Remedies; Chapter 8: CISG Reservations (and other Final 
Provisions; and Chapter 9: The Limitation Period in 
International Sales.  Given that there is no West Nutshell 
on CISG, this volume fills the breach. Five appendices 
offer a wealth of reference material, including the complete 
text of the Convention and an extensive table of cases and 
arbitral awards.  All law libraries need several copies of this 
book.  Soon it will be malpractice for first-year contract 
courses not to include some coverage of CISG. 
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