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Introduction: The Invention of Courts

Linda Greenhouse

LINDAGREENHOUSE, a Fellow of
the American Academy since 1994
and a member of the Academy’s
Council, is the Joseph Goldstein
Lecturer in Law at Yale Law School.
She covered the Supreme Court for
The New York Times from 1978–2008
and continues to write a biweekly
column on law as a contributing
columnist for The New York Times
website. Her publications include
The U.S. Supreme Court: A Very Short
Introduction (2012), Before Roe v.
Wade: Voices That Shaped the Abortion
Debate Before the Supreme Court’s Rul-
ing (with Reva B. Siegel, 2010), and
Becoming Justice Blackmun: Harry
Black mun’s Supreme Court Journey
(2005).

This volume is both prequel and sequel. In 2008,
Dædalus published an issue entitled “On Judicial
Independence,” exploring from a variety of per-
spectives the de½nition of that term, as well as age-
old and newly emergent threats to the ability of
judges to do their work without undue constraint.

Six years later, we both carry that story forward
and shift the analytical frame to consider courts
them selves: their past and ongoing evolution, and
the work that a democracy can reasonably expect
them to do. To write about courts is to write about
political theory, about lawyering, about ½scal prior-
ities, and about social welfare, as well as about courts’
dependence on and independence from the body
politic. The subject evokes a great variety of conver -
sations, from the highly theoretical to the nitty gritty
of service delivery for human needs in all their man -
ifestations. Discussions of courts, at least in the
United States, bring lawyers rapidly into view, along
with criminal defendants, civil litigants, administra-
tive agencies, budgets, public ½nancing, and popular
opinion. 

Courts exist in our imagination and in bricks and
mortar, in the stories we tell ourselves about the soci-
ety we hope to be and in our acknowledgment that
in our aspiration for “justice for all,” we too often fall
short. Our egalitarian ambitions for courts have
grown over the years, perhaps outstripping our will
to provide the means to ful½ll our promises. Across
a shifting landscape, we assign courts an astonishing
range of tasks while lacking consensus on whether
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alternative mechanisms could do some jobs
more ef½ciently, less expensively, and bet-
ter than adjudication. What “better” means
in this context is the subject of de bate and a
current source of tension, as co–guest ed -
itor Judith Resnik’s essay demonstrates.

To explore these themes, Judith Resnik
and I invited a cross-disciplinary group of
scholars and judges to contribute the es -
says in this volume. The issue’s title, “The
Invention of Courts,” is perhaps mystify-
ing. Haven’t courts always existed? Mod-
ern society surely did not invent courts;
they appear in the ancient world, in classi-
cal texts including the Bible. Yet as Resnik
explains in her essay, courts as we know
them today are very much a social and po -
litical construct of the modern age. Em -
bodying a progressive vision of the rela-
tionship between citizen and state, courts
themselves became a site of democracy: a
reinvention. The volume opens with her
exploration of the roots of that transforma-
tion and the current pressures that threat-
en to transform courts yet again, now from
public forums to private agents.

Threaded throughout the essays that fol -
low are concerns that the current system
is not responsive to the needs of those it
aims to serve. These issues are at the center
of the commentary by two distinguished
judges, Chief Judge Jonathan Lippman of
New York State and Chief Judge Robert
Katzmann of the United States Court of
Appeals for the Second Circuit. From the
perspectives of the state and federal judi-
ciaries, Lippman and Katzmann describe
the steps they have taken to address dis-
turbing gaps in access to the legal system
for criminal and civil litigants, as well as
for immigrants facing deportation. Both
judges aim to expand the resources for the
provision of lawyers, essential to enabling
claimants to receive a fair hearing. 

A half century ago, the Supreme Court’s
landmark decision in Gideon v. Wainwright

(1963) established that an indigent person
charged with a serious crime was entitled
to a court-appointed lawyer. Carol Steiker,
noting Gideon’s long-ago triumph, analyzes
the reasons for Gideon’s contemporary fail-
ure: speci½cally, the extent to which, in an
era of large numbers of criminal prosecu-
tions and mass incarceration, reality has
fallen far short of the guarantee of legal
representation. Steiker identi½es the key
factors–the lack of independence of and
resources for public defender of½ces, the
unwillingness of the Supreme Court to in -
validate convictions of defendants who had
patently inadequate counsel, and the plea-
bargaining mill–that must be addressed if
a way forward can be found.

Jonathan Simon looks at the challenges
posed to the criminal justice system by the
in terrelationship of procedure, court pro -
cesses, and substantive rules of law. His fo -
cus is the distinctive turn that American
crim inal procedure has taken from its
English roots, and how legislatively made
crim inal law has enhanced the power of
prosecutors. Simon joins Steiker in de -
scrib  ing how the failure of adequate fund-
ing for defense lawyers undermines the ad -
versary system.

We turn next to the civil side of the justice
system–to the question of how to equip
multiple litigants with legal services
through group-based litigation. Deborah
R. Hensler addresses this topic, examining
the challenges that widespread in juries–
mass torts–pose to the civil justice system.
What are the tradeoffs to be made between
an individual’s “day in court” and group-
based lawsuits? Can new rules and prac-
tices be shaped to achieve both ef½ cien cy
and fairness, and how are either of these
concepts de½ned?

Resources–of litigants and of courts–
are also the subject of the two essays that
follow. Lawyers are too expensive for most
Americans, meaning that more than 95
percent of the people in domestic disputes,
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in landlord-tenant conflicts, and in con-
sumer-credit cases go unrepresented. Can
costs be lowered? What alternatives can
be found? Gillian K. Had½eld offers a trans -
 national look at English innovations in the
structure of legal services, new arrange-
ments that challenge the basic Amer ican
assumption that law yers provide the only
means of representation in court. Had½eld
argues that by re quiring lawyer-only rep-
resentation, courts themselves have be -
come the sources of barriers to legal coun-
sel; and her aim is to lower those bar riers
so that professionally trained non-lawyers,
along with new tech nologies, can help ad -
dress the access needs that now go un½lled. 

Of course, courts themselves need re -
sources. Given recent budget reductions
in many arenas, state and federal judicia ries
have had to cut back on services. Mi chael
J. Graetz details the impact of the fund ing
crisis that besets state courts and that
threat ens not only their functions but also
their independence. To ensure adequate
and stable ½nancing, he offers an in nova -
tive strategy: establishing trust funds for
courts.

But courts not only need funding, they
also need judges in a position to grasp the
full dimension of the claims they are being
asked to resolve. As Frederick Schauer ex -
plains in his essay “Our Informationally
Disabled Courts,” courts generally rely on
information (or “inputs”) from the parties
in cases. Schauer examines the structural
de½cits in the adversarial system, in the
U.S. rules of evidence, and in the limits of
appellate records that prevent judges from
acquiring the knowledge they need to do
their work well. 

How much do we know about what
courts themselves do? Trials (“a day in
court”) are the focus of the essay by Marc
Galanter and Angela Frozena. Galanter and
Frozena pull together detailed data that
will surprise many readers, documenting

the disappearance of the trial from federal
courts, though trials remain anachronisti-
cally vivid in the public’s imagination and
the media’s portrayals of judging.

Data are less plentiful about the state
sys tems that account for more than 90 per -
cent of the country’s judicial business and
that, in practice, have a broader impact
than do federal courts on the lives of most
Americans. In his essay, Stephen C. Yeazell
provides a history of the development of
funding, at state and federal levels, for re -
search on courts, while also explaining the
sources of data gaps. Given that methods
of collection vary state by state (what he
calls “data federalism”), comparisons
across jurisdictions and knowledge of
trends over time are extremely limited.
Yeazell details the dimensions and conse-
quences of our collective ignorance about
the state courts and shows why refocus-
ing attention on those venues is critical to
our understanding of the whole of the U.S.
justice system.

Despite the information gaps, courts
loom large in American public culture. 
Su san Silbey provides a detailed analysis of
public opinion about courts. Noting that
Americans see courts as at once “godlike”
and “game-like,” Silbey argues (using re -
cent social science research) that this abili-
ty to hold both images simultaneously–
one aspirational and the other pragmatic 
–is what sustains public support for the
judicial enterprise.

In his provocative essay, Jamal Greene
offers a different angle on courts in the
public imagination. He analyzes what he
terms the “anti-canon”–certain cases that
are consistently dismissed in public dis-
course as aberrational–including the no -
torious Supreme Court decisions of Dred
Scott (1857) and Plessy v. Ferguson (1896).
Greene argues that this categorization of
an anti-canon of bad cases has blinded us
to the inconvenient fact that these deci-
sions were the product of the dominant
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political culture of their time. Their im -
plications need to be faced, rather than
written off as rogue actions divorced from
their context.

Finally, we asked Kate O’Regan, who
served a ½fteen-year term (1994–2009) as
one of the ½rst judges on South Africa’s
post-apartheid Constitutional Court, to of -
fer her reflections. Here was a court that
was indeed invented, in the full view of an
astonished world. O’Regan writes pow-
erfully of an institution born not only as a
court but as a symbol of the hopes we hold
for all courts.

8

The
Invention 
of Courts

Dædalus, the Journal of the American Academy of Arts & Sciences



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Gray Gamma 2.2)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.7
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket true
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage false
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Remove
  /UsePrologue false
  /ColorSettingsFile (Color Management Off)
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck true
  /PDFX3Check false
  /PDFXCompliantPDFOnly true
  /PDFXNoTrimBoxError false
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (U.S. Web Coated \050SWOP\051 v2)
  /PDFXOutputConditionIdentifier (CGATS TR 001)
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<
    /CHS <>
    /CHT <>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA (Utilizzare queste impostazioni per creare documenti Adobe PDF che devono essere conformi o verificati in base a PDF/X-1a:2001, uno standard ISO per lo scambio di contenuto grafico. Per ulteriori informazioni sulla creazione di documenti PDF compatibili con PDF/X-1a, consultare la Guida dell'utente di Acrobat. I documenti PDF creati possono essere aperti con Acrobat e Adobe Reader 4.0 e versioni successive.)
    /JPN <>
    /KOR <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die moeten worden gecontroleerd of moeten voldoen aan PDF/X-1a:2001, een ISO-standaard voor het uitwisselen van grafische gegevens. Raadpleeg de gebruikershandleiding van Acrobat voor meer informatie over het maken van PDF-documenten die compatibel zijn met PDF/X-1a. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 4.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Cadmus MediaWorks settings for Acrobat Distiller 8.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /HighResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


