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Foreword
Leslie C. Berlowitz

The essays in this volume were collected as part of

LESLIE C. BERLOWITZ is the 45th
President of the American Academy
of Arts and Sciences. She has been
a Fellow of the American Academy
since 2004.

an ongoing American Academy project, Stewarding
America: Civic Institutions and the Public Good. The project brings together leading scholars and experts to
analyze the institutions that are critical for inspiring
good citizenship. Institutions such as Congress, the
courts, the media, the military, corporations, unions,
the nonpro½t sector, and the education system are
held in public trust. They provide a continuity of law
and procedure, of practice and participation, and of
information and knowledge from one generation to
the next. When they serve the short-term interests
of particular individuals or groups, they erode public
trust; they erode the faith of citizens in the longest
functioning constitutional democracy.
Several of the essays suggest ways for our government, our schools, and our businesses to pursue the
“common good.” They demonstrate what it would
take, personally as well as collectively, to inspire a
greater commitment to good citizenship. This volume is intended to promote a much-needed public
conversation about how to reclaim a sense of decency
in American politics and American life.
We are grateful to Norman Ornstein, of the American Enterprise Institute, for leading this Academy
effort; to William Galston, of the Brookings Institution, for coediting this issue of Dædalus with Norman;
to the S. D. Bechtel, Jr. Foundation for inspiring
and supporting our work; and to the distinguished
authors in this volume who have contributed their
thinking about our nation and its future.
© 2013 by the American Academy of Arts & Sciences
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Introduction
Norman J. Ornstein

What is the common good? The Latin root of

NORMAN J. ORNSTEIN, a Fellow
of the American Academy since
2004, is Resident Scholar at the
American Enterprise Institute for
Public Policy Research. He also
writes the weekly column “Congress Inside Out” for Roll Call. His
publications include It’s Even Worse
Than It Looks: How the American
Constitutional System Collided With
the New Politics of Extremism (with
Thomas E. Mann, 2012), The Broken
Branch: How Congress is Failing America and How to Get It Back on Track
(with Thomas E. Mann, 2006), and
The Permanent Campaign and Its Future (edited with Thomas E. Mann,
2000). He is chair of the Academy’s
Stewarding America project.

“common,” communis, is the same as the root of
“community”; it evokes “shared,” “ordinary,” and
“public” all at the same time. In civic terms, the
common good is the shared welfare of ordinary
people–ordinary citizens working together for
public ends.
Individual citizens have responsibilities to the
community, and the community in turn protects,
defends, and uplifts its citizens. What enables this
exchange of responsibility and cooperation are our
civic institutions–those that are part of the fabric
of governance and those that are part of civil society.
The essays in this volume focus primarily on contemporary institutions and their relationship to the
common good. They were written at a time of considerable stress in the American polity. Some of that
stress flows from the anti-institutional, anti-leadership populism that often emerges during times of
economic hardship. At the moment, no institution
in America is held in high regard by Americans,
with the exception of the military (and even the
military, in the midst of individual miscreance and
allegations of scandal, is in a less secure position).
This distrust for institutions and leaders has been
ampli½ed by the sharp levels of ideological and partisan polarization that characterize American politics,
especially but not exclusively at the national level.
Polarization itself is not new in America, but the
divisions with which we now contend have become
almost tribal in nature. And a new media dynamic,
© 2013 by the American Academy of Arts & Sciences
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with its own tribal divisions, only accentuates the problems–including a coarsened
political and social culture. It seems we are
moving further every day from the ideal
of a public square, where citizens share a
common set of values and facts and can
debate and deliberate to ½nd the common
good.
How well do our institutions advance,
or at least protect, the common good?
What are their appropriate roles? Where
do institutions ½t in historical context?
What can be done within or outside the
institutions to ameliorate the problems
and restore a better balance?

This volume is divided into three parts.

The ½rst part focuses on public institutions, beginning with William Galston’s
look at the Preamble and the Constitution
itself. He dissects these founding documents’ relationship to the theory and practice of the common good. The section then
moves on to examine the larger problem
of dysfunctional governance. Tom Mann
and I describe the erosion of our political
system, which was built around debate
and deliberation, divided powers competing with one another, regular order, and
avenues to punish and curtail corruption.
Jeffrey Rosen and Geoffrey Stone next
focus on manifestations of these problems
in the American judiciary. Rosen examines
the tensions caused by a Court striving
for legitimacy in an era of polarized politics
–when the Court itself is becoming more
overtly polarized on key decisions. Stone
takes an even more critical look at the
Roberts Court and its key decisions, including Citizens United.
A somewhat more sanguine view follows
on the military. Andrew Hill, Leonard
Wong, and Stephen Gerras write about
the continuing high regard Americans
feel toward their military, as reverence for
the military and its mission has superseded
fear of military abuses in the domestic
142 (2) Spring 2013

arena. Still, the authors note that the cur- Norman J.
rent balance is not guaranteed to last. Ornstein
Kathleen Hall Jamieson then tackles the
challenges of civic education–an obvious
means of advancing the well-being of our
democratic society, and an obvious area
of concern in an era of low voter turnout
and high rates of civic ignorance.
The ½nal two essays in the section focus
on the lifeblood of the American democratic system: political parties, elections,
and the campaign ½nance system. Mickey
Edwards canvasses America’s political
landscape, including primaries that pull
lawmakers toward ideological poles, redistricting that distorts incentives and
heightens partisan divisions, poisoned
discourse, and a disastrous system of campaign ½nancing. He highlights how all these
aspects together have elevated partisanship and have diminished prospects for
compromise and concern about the common good. Edwards’s former colleague in
the House of Representatives, Jim Leach,
then examines the Supreme Court’s Citizens
United decision on campaign ½nancing,
½lleting its reasoning and decrying its
results.
The second part of the volume considers
nonpublic institutions, including corporations, unions, the nonpro½t and philanthropic sector, and journalism. Ralph
Gomory and Richard Sylla trace the history of the corporation in America and
argue that more recent changes in incentives have led corporations to pursue the
singular goal of enhancing shareholder
value–at the expense of their role as stewards of the common good. Andy Stern, the
former head of a major union, then offers a
full-throated defense of unions as protectors and enhancers of the public good, even
as he acknowledges decreased union membership and instances of corruption and
scandal that have challenged labor’s image.
Noting that the framers of the Constitution discouraged the intervention of pri7
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vate associations between citizens and their
elected governments, Peter Dobkin Hall
examines the role of nonpro½t organizations and philanthropy throughout American history. He argues that the recent
accumulation of philanthropic resources
has not been matched by any expansion
of our moral imagination to challenge injustice or create great new institutions.
The title of Michael Schudson’s essay on
journalism is itself instructive: “Reluctant
Stewards.” Schudson reminds us that
journalists are ambivalent about their
role in society, and he proposes three general principles for the modern journalistic
enterprise: it requires loose oversight; it
needs to be decentralized and multiform;
and journalists need to acknowledge their
unresolved position between norms of “social trustee professionalism” and “expert
professionalism.”
The ½nal set of essays looks more
broadly at the context for our discussion of
the “common good,” including the larger
public culture of argument and the framers’
desired culture of compromise to bene½t
the public good. Revisiting her important
1998 book, The Argument Culture, Deborah
Tannen focuses on the concept of “agonism”–taking a warlike stance to accomplish something that is not literally a war–
and wonders if the more appropriate
term for contemporary American civic
life would be “combat culture.” Amy
Gutmann and Dennis Thompson, in turn,
amplify the argument they make in their
new book, The Spirit of Compromise. They
distinguish between compromise and
½nding common ground; the former, requiring negotiation and sacri½ce, is more
dif½cult to achieve, yet it remains a linchpin to American democracy.
The volume concludes with essays by
Howard Gardner and Kwame Anthony
Appiah. Gardner considers our current
challenges by reflecting on his longstanding efforts with the GoodWork

Project, which nurtures ethical behavior
and cultivates a broader sense of the value
and reward of acting in the common good.
Appiah examines the underpinnings of the
democratic spirit, including the obligations
of individual citizens; this foundation, he
argues, is key to the American experiment.
Each essay analyzes a particular section
of our social fabric. Taken together, they
provide a strong overview of the entire
tapestry. Our civic life may be fraying at
the edges, the essayists suggest, but it is
possible to reverse the damage and restore
our sense of common purpose. Indeed, it
is necessary and urgent that we get to the
work of doing so.
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The Common Good:
Theoretical Content, Practical Utility
William A. Galston
Abstract: Despite skepticism about the common good, the idea has both theoretical content and practical utility. It rests on important features of human life, such as inherently social goods, social linkages,
and joint occupation of various commons. It reflects the outcome for bargaining for mutual advantage,
subject to a fairness test. And it is particularized through a community’s adherence to certain goods as
objects of joint endeavor. In the context of the United States, these goods are set forth in the Preamble to
the Constitution–in general language, subject to political contestation, for a people who have agreed to
live together in a united political community. While the Preamble states the ends of the union, the body
of the Constitution establishes the institutional means for achieving them. So these institutions are part
of the common good as well. These are the enduring commonalities–the elements of a shared good–
that ceaseless democratic conflict often obscures but that reemerge in times of crisis and civic ritual.

M

WILLIAM A. GALSTON, a Fellow
of the American Academy since
2004, is a Senior Fellow and the
Ezra K. Zilkha Chair in Governance
Studies at the Brookings Institution. His publications include Public Matters: Essays on Politics, Policy,
and Religion (2005), The Practice of
Liberal Pluralism (2005), and Liberal
Pluralism: The Implications of Value
Pluralism for Political Theory and
Practice (2002).

any people who think of themselves as realists
rather than cynics dismiss the common good as
pious rhetoric. There is no shortage of leaders who
have deployed the phrase in just that way. And
there is evidence to support this skeptical view.
Most societies are divided along lines of class, ethnicity, and religion. Free societies with market
economies proliferate what we have come to call
interest groups, just as James Madison predicted. In
the United States, partisan polarization has intensi½ed in recent decades and has become intertwined with dueling ideologies whose views of the
proper ends and means of politics clash fundamentally. Nonetheless, the idea of the common good is
neither vacuous nor futile. It has real content in
theory and real utility in practice.
I begin by examining three kinds of social facts
that are easy to overlook because they are so ubiquitous.
Inherently social goods. Some goods are inherently
social. Telling a joke to oneself is virtually impossible, because humor requires surprise. It is barely
© 2013 by the American Academy of Arts & Sciences
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possible to imagine a brain-damaged
individual who remembers jokes only in
the act of retelling them and forgets them
immediately. Such a person might be capable of surprising himself. But the science½ction character of this example suggests
how fanciful it is.
Many games are inherently social goods
because the stimulation and satisfaction
they evoke require the interplay of two or
more independent minds and wills. Playing chess with oneself is possible as a
technical matter, but the experience is
not the same.
Human life itself has inherently social
dimensions. To survive infancy and develop human attributes, we need what has
been called the social womb–the nurturing
aid and companionship of other human
beings. Once grown, we seek out the company of others, not only for speci½c bene½ts, but often because we feel isolated if
we are alone too much or too long. We
differ among ourselves, of course. Some
of us ½nd solitude unbearable, while others experience ordinary social life as burdensome. But even extreme introverts
crave the company of others–on their own
terms. So we assemble in parks and malls
and bars, often not for speci½c purposes,
but just to be with others. And when we
do, we enjoy a kind of good together that
we cannot enjoy alone.
Social linkages. In addition to these inherently social activities, there are what I
call social linkages–aspects of our lives in
which the well-being of some people
affects the well-being of others. Mental
illness is a familiar example: if one family
member is afflicted, it disrupts the lives of
the others. Martin Luther King, Jr., made
much the same claim about segregation:
oppression damages the oppressors, not
just their victims.
The regime of public health rests on the
fact of linkages. Societies mandate vaccinations because so many diseases are in-

fectious. If an unvaccinated child gets
sick, the odds are that many of her classmates will as well. Because we agree that
health is an important good for each individual, and because we understand that
the health of each individual is linked to
the health of others, we can say that public health is an element of the common
good. So conceived, the common good is
anything but a demanding moral ideal.
It is rather a matter of enlightened selfinterest.
It is always tempting, however, to look
for ways around the interest-based logic
of the common good–that is, for ways of
cutting the links that bind our fate to that
of others. Before the development of modern medicine, people of means tried to
put geographical distance between their
families and the epicenter of epidemics.
Those who could decamped for their country homes. Often the disease would follow
them, because some of those who fled
were already infected.
In our own times, fortunate individuals
have used a similar strategy of de-linkage
to escape the social version of public health
hazards: violent crime. They use their
wealth to live in forti½ed houses or wellpatrolled gated communities. When they
travel, private armed guards accompany
them. In some strati½ed societies, they
use guards and armored cars to protect
their children from being kidnapped on
the way to school.
These evasive measures are very costly,
and not only in material terms. They mean
living a life of constant fear, and they
entail a considerable loss of liberty. At
some point, most societies decide that it
is better to address crime collectively–to
make the investments in police and courts
and prisons that a credible program of
criminal justice requires. As the residents
of New York and many other U.S. cities
discovered during the past few decades,
an investment in crime control can pay
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huge dividends to society as a whole.
When people can walk without fear in
their neighborhoods, they enjoy more
freedom and more security. And besides,
businesses move in, the local economy
grows, and property values increase. Once
we accept that social linkage is an inescapable fact, we can act in ways that
bene½t society as a whole. Here again, the
common good is enlightened self-interest.
The good of the commons. As social beings,
we ½nd, create, and congregate in various
shared places. Some are constructed physical spaces, such as streets, parks, and
public buildings. Others are technologybased and virtual. Still others, such as the
air we breathe, are part of the natural environment. Despite these differences, they
have a common attribute: how we behave
in these places affects everyone’s ability
to enjoy them over time. If we carelessly
leave an unextinguished ½re in a campground, the entire facility may go up in
flames. If we fail to control emissions from
vehicles that use fossil fuels, atmospheric
pollutants can increase the incidence of
asthma and other ills. So the common
good includes the good of the commons.
While these three kinds of social facts
–intrinsically social goods, social linkages,
and shared places–are aspects of the
common good, they hardly exhaust it.
As individuated beings, our separate existences generate clashes of interests, and
our liberty gives rise to competing conceptions of the good. These familiar differences are themselves social facts, and
they challenge all but the most limited
understandings of the common good. In
the face of difference, the common good
is an achievement, not a fact.

The everyday activity of bargaining illuminates some basic features of the achieved
common good. The animating reality of
this activity is the belief that relative to
the status quo, some agreement would
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leave both parties to the negotiation better William A.
off. This dyadic common good exists only Galston
potentially; it takes cooperation to make
it actual.
On some occasions there is only one
possible agreement, a single point of tangency between the most that A is willing
to offer and the least that B is willing to
accept. In the vast majority of cases, however, there is a zone of overlap between
the arrangements that could be acceptable
to both. Most bargaining tactics, such as
bluf½ng, are designed to secure for oneself
the largest possible share of the bene½ts
of cooperation. So the common good neither implies nor requires comprehensive
harmony between the parties: there is
almost always competition within the zone
of mutually bene½cial cooperation.
In actual politics, this competition often
takes the form of arguments about allocating the costs of maintaining important
communal activities. If we agree that education is vital, whose taxes will make it
possible? Does it make sense to rely as
heavily as we now do on local communities, principally through property taxes?
If we agree that it is important to maintain a certain level of military capabilities,
who will participate in the armed forces,
how are they to be chosen and compensated, and who will be asked to pay? If we
go to war, should there be a “war tax” to
which everyone is asked to contribute?
The common good requires a balance between the bene½ts and burdens of social
cooperation such that all (or nearly all)
citizens believe that the contribution they
are called on to make leaves them with a
net surplus. If they cease to believe that,
they will try to lighten these burdens, either
by evading some taxation or, in extreme
cases, by leaving the community through
exit (for individuals) or secession (for
groups).
It turns out that the criterion of mutual
advantage is only part of what makes bar11
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gains mutually acceptable. In a famous
We cannot rule out the possibility that
two-person experiment, one person is a workable conception of the global comhanded ten $1 bills and is asked to divide mon good will emerge from these discusthem into two shares. If the other person sions. At present, however, the common
agrees to the division, each receives his good is typically predicated on independesignated share; if not, neither gets any- dent political communities, the kinds of
thing. One might imagine that the sec- entities represented in the United Nations.
ond party would accept any division, These communities are not pre-given
because even a small share leaves him natural facts, of course; they are in part
better off. In practice, not so; beyond a human artifacts. Often one part of a comcertain point of inequality, a sense of un- munity will decide that a common good
fairness trumps the potential gain from linking it to the rest of the community no
the transaction. The need for mutual con- longer exists (if it ever did). Successful
sent establishes a kind of bedrock equality secessionist movements redraw the boundbetween the parties that spills over into, aries of the communities within which the
and delimits, the zone of acceptable agree- common good is pursued. And so, in
ments.
reverse, do successful efforts to integrate
It is always possible that an agreement independent states into a single overthat meets the tests of fairness and mutual arching political community.
advantage will work to the disadvantage
of those not involved in the decision. In
he U.S. Constitution begins with three
many poor communities, for example, fateful words: We the people. It could have
gentri½cation bene½ts both developers been (and, as dissidents such as Patrick
and new incoming residents while pricing Henry argued, should have been) “We the
current residents out of the market. Rent states.” Instead, the Constitution invoked
increases can also make it impossible for –and to some extent called into being–a
long-established “mom and pop” busi- united political community with a single
nesses to survive. So third parties will often demos.
appeal to a conception of the common
There is a precondition of community:
good broadened to include them, and they the people who form it must want to live
will resort to nonmarket mechanisms, such together as a unity, and they must think
as street protests and local governments, of themselves as sharing a common fate.
to make sure their voices are heard.
Communities fail when this condition is
This raises a question fundamental to not or ceases to be satis½ed. In states such
the theory and practice of the common as Iraq and Syria, the identities of different
good: how are we to de½ne the limits of ethnic and religious groups contend with
the community within which the principle –and may trump–their shared identity
of commonality applies? Environmen- as members of the same political comtalists argue for a global de½nition: the munity. And once-successful communiconsumption of fossil fuels produces ex- ties can break down when disagreements
ternalities that affect the entire human race. on fundamentals trump their shared his(The long-running international negotia- tory. In Federalist No. 2, John Jay argued
tions to produce a global compact on cli- that “Providence has been pleased to give
mate change represent an effort–which this one connected country to one united
may fail–to reframe a zero-sum conflict people–a people descended from the same
between developed and developing nations ancestors, speaking the same language,
as the quest for mutual advantage.)
professing the same religion, attached to
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the same principles of government.”
Three quarters of a century later, Abraham Lincoln concluded his First Inaugural with a desperate plea to the South:
“We are not enemies, but friends. We
must not be enemies. Though passion
may have strained, it must not break, our
bonds of affection.” In the end, of course,
the “mystic chords of memory” to which
Lincoln appealed proved weaker than did
differences of interest and principle, and
also the sentiments of anger and fear. The
United States barely survived the ensuing
ordeal; many communities do not, and
their common good dissolves as an effective force.
But in 1787, the dominant reality was
Jay’s, not Lincoln’s. Taking the presumption of one united people as granted, the
Preamble went on to sketch the content
of the common good the Constitution was
created to foster. The words that follow
“in order to” specify the key elements of
that good: a more perfect union, justice,
domestic tranquility, the common defense,
the general welfare, and the blessings of
liberty. In principle, all were to share in
these goods, and all were to bene½t from
them. (The gap between this principle
and actual practice is one of the central
drivers of American history.)
Note that the Preamble de½nes a distinctive understanding of the common
good for a speci½c society. Unlike some
other societies, America’s common good
does not explicitly include theological
doctrines or a canon of the virtues. We
are free to argue (and throughout our history many have argued) that the common
good we seek is unattainable without religion and civic morality. George Washington and Alexis de Tocqueville are hardly
alone in seeing just such connections. But
as citizens, we are free to disagree, and to
draw practical inferences (for example,
about the wisdom of public aid to parochial schools) from our divergent views.
142 (2) Spring 2013

Note also that the Preamble de½nes the William A.
common good in highly general terms. Galston
We are free–indeed, invited–to argue
about what it means to establish justice or
to promote the general welfare. And the
“liberty” we are pledged to protect and
pass on to future generations is among the
most contestable terms in the political
lexicon. While the Preamble sets the terms
of debate about the American common
good, it hardly prejudges the outcome of
that discussion, and it leaves open the possibility that the prevailing understanding
of key terms may change over time. (History suggests that this open-endedness is
anything but a defect.)
One ½nal observation about the Preamble: it is limited geographically but not
chronologically. While only the individuals associated with a particular place–
the United States–fall under the canopy
of the Preamble’s promise, the founders
sought to extend it beyond their own generation, to “our posterity.” To remain true
to the Constitution, no generation may
seize for itself fleeting advantages that risk
leaving future generations with diminished shares of the goods that the founding
charter places at the heart of our collective enterprise.
If the Preamble states the ends of the
union, the body of the Constitution sets
forth the institutional means for achieving them. And these institutions are part
of the common good as well. They enable
not only collective decision-making but
also the capacity to implement decisions
once they are made. They make possible
the peaceful resolution of disputes. They
are designed to ward off tyranny, whether
of individuals or of groups, and to offer
a voice for all. They empower majorities
while protecting minorities. And the Constitution provides, as well, for processes
of amendment to improve its capacity to
promote these ends when changing conditions make such improvements necessary.
13
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The common good, to repeat, is no guarantee of social and political harmony. Our
constitutional common good establishes
a framework of ends and means about
which, and within which, vigorous contestation is inevitable. We disagree, of course,
about how different sectors of society are
to divide the burden of maintaining a free
and well-functioning political community.
But the debate can touch on even deeper
issues. If the common good encompasses
multiple goods, then some of its elements
often stand in tension with one another.
A fair trial is an element of the common
good as we understand it; so is a free press.
What should we do when they collide?
Even when only one good is at stake,
we disagree on what its general speci½cation means in speci½c cases. The Fourth
Amendment protects us from “unreasonable” search and seizure. But how do we
draw the line between what’s reasonable
and what isn’t? Reasonable people often
disagree about what it means to act reasonably in speci½c cases.
Controversy over the common good
can even raise an issue on which moral
philosophers have long been divided: is
the good of the community to be determined by aggregating the consequences
of different courses of action for all members of the community? For example,
while the right to acquire and hold private property is an important element of
the common good in the United States,
it is not absolute. The Fifth Amendment
states that “private property [shall not]
be taken for public use without just compensation.” We may leave aside the often
contentious issue of when compensation
is just and focus on the concept of public
use. No one doubts that roads, post of½ces,
and military bases fall under this concept.
In 2005, however, a ½ve-member majority
of the U.S. Supreme Court allowed the
city of New London, Connecticut, to take
private property to further the communi-

ty’s economic development. If development was designed to boost the community’s overall production and wealth, it
quali½ed as a public use that justi½ed the
taking of private property. This decision
proved enormously controversial, in part
because it subjected what many regarded
as an individual right to a collective calculation. The good of private property,
argued many critics, is not something we
can determine simply by adding up the
consequences of different patterns of property ownership for all affected individuals.
There is of course a continuum of contestation, from clashes that can trigger
civil war to the disputes that characterize
everyday political and social life. But even
disagreements over public policy–should
the federal government guarantee that no
citizen must go without health insurance?–can trigger fears that the community’s fundamental character is being transformed. The passions and divisions of the
moment often lead to myopia, a blurring
of the vision that allows us to discern what
we share despite our differences. It is the
role of statesmanship–always in short
supply–to remind us of the enduring commonalities that we are forever in danger
of overlooking.
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Finding the Common Good in an Era of
Dysfunctional Governance
Thomas E. Mann & Norman J. Ornstein
Abstract: The framers designed a constitutional system in which the government would play a vigorous
role in securing the liberty and well-being of a large and diverse population. They built a political system
around a number of key elements, including debate and deliberation, divided powers competing with one
another, regular order in the legislative process, and avenues to limit and punish corruption. America in
recent years has struggled to adhere to each of these principles, leading to a crisis of governability and
legitimacy. The roots of this problem are twofold. The ½rst is a serious mismatch between our political
parties, which have become as polarized and vehemently adversarial as parliamentary parties, and a
separation-of-powers governing system that makes it extremely dif½cult for majorities to act. The second
is the asymmetric character of the polarization. The Republican Party has become a radical insurgency–ideologically extreme, scornful of facts and compromise, and dismissive of the legitimacy of its
political opposition. Securing the common good in the face of these developments will require structural
changes but also an informed and strategically focused citizenry.
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rom Federalist No. 1 on, the framers of the
American political system showed a deep concern
about the role of government as a trustee of the
people, grappling with questions about the power,
structural stability, and credibility of government.
In that ½rst Federalist paper, Alexander Hamilton
defended a vigorous role for government: “[It] will
be equally forgotten that the vigor of government
is essential to the security of liberty; that, in the
contemplation of a sound and well-informed judgment, their interests can never be separated; and
that a dangerous ambition more often lurks behind
the specious mask of zeal for the rights of the people than under the forbidding appearance of zeal
for the ½rmness and ef½ciency of government.”1
In Federalist No. 46, James Madison wrote, “The
federal and state governments are in fact but different agents and trustees of the people, constituted
with different powers and designed for different
© 2013 by the American Academy of Arts & Sciences
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purposes.”2 And in Federalist No. 62,
Madison, outlining and defending the
special role of the Senate, reflected at
length on the need for stable government
and the danger of mutable policy:
“[G]reat injury results from an unstable
government. The want of con½dence in
the public councils damps every useful
undertaking, the success and pro½t of
which may depend on a continuance of
existing arrangements.”3
Stable government, to Madison, included an underlying and enduring legitimacy
in the legislative process. This meant
both a disciplined government that did
not spew out a plethora of unnecessary
and careless laws, and a government that
did not produce contradictory laws or
reversals of laws so frequently that citizens questioned the content and legitimacy of the standing policies affecting
their lives. Madison wrote in Federalist
No. 62 of mutable policy: “It will be of little avail to the people, that the laws are
made by men of their own choice, if the
laws be so voluminous that they cannot
be read, or so incoherent that they cannot
be understood; if they be repealed or
revised before they are promulgated, or
undergo such incessant changes that no
man, who knows what the law is today,
can guess what it will be tomorrow.”4
Madison ended Federalist No. 62 with a
warning that resonates today: “But the
most deplorable effect of all is that
diminution of attachment and reverence
which steals into the hearts of the people,
toward a political system which betrays
so many marks of in½rmity, and disappoints so many of their flattering hopes.
No government, any more than an individual, will long be respected without
being truly respectable; nor be truly
respectable without possessing a certain
portion of order and stability.”5
The actions and functions of government, a vibrant political process and sys-

tem, were thus essential for the common
good of a society. The framers saw several
challenges peculiar to the new American
country. It was, as they wrote, an “extended republic,” a huge geographic expanse
and a society containing dramatically
diverse populations, including people living in rural areas so remote that they literally might not see other human beings
for months, and others living in urban
areas far more densely packed than today’s
Manhattan. How could the new government build consensus and legitimacy
around policies that would affect all citizens, in light of their different interests,
lifestyles, and backgrounds? The demands
of the American political system differed
from those in Britain, a much smaller and
far more homogeneous culture and society.
Instead of a parliamentary system, the
framers carefully constructed a system
that would be practicable and desirable
for their nation, built around the following
elements:
Debate and deliberation. The legislative
branch was called Congress–not parliament. This was not simply a different
word, but reflective of a different approach to governance. The word congress
comes from the Latin word congredi,
meaning to come together; parliament
comes from the French word parler,
meaning to talk. In a parliament, the legislators vote on a program devised by the
government; the majority members reflexively vote for it, the minority members
reflexively vote against. Citizens accept
the legitimacy of the actions, even if they
do not like them, because within four or
½ve years, they have the opportunity to
hold the government accountable at the
polls. The minority expresses its power
by publicly questioning government
actions and intentions during regular
periods of “Question Time.”
In contrast, the American framers
wanted a system in which representa-
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tives of citizens from disparate regions
would come together and meet face to
face, going through extended periods of
debate and deliberation across factional
and partisan lines. This model would
enable the representatives to understand
each other’s viewpoints and ultimately
reach some form of consensus in policymaking. Those who lost out in the deliberative process would be satis½ed that
they had been given ample time to make
their case, adding to the likelihood that
they would accept the legitimacy of the
decisions made, and communicate that
acceptance back to their constituents. Of
course, in contrast to a parliament, it was
a process that made swift action extremely
dif½cult. But the trade-off was that government power would be constrained
and that Americans would be more likely
to accept the decisions and implement
them fairly and smoothly.
Debate and deliberation could not be
limited to governmental actors. For the
system to work and be perceived as legitimate, there had to be debate and deliberation among citizens, via local and national
“public squares,” and in campaigns, where
candidates and their partisans could
press their cases and voters could weigh
the viewpoints and preferences of their
alternatives for representation.
Divided powers competing with one another.
America’s unusual system of the separation of powers did not offer a clean and
pure division between the executive, legislative, and judicial branches, nor between
the House of Representatives and Senate.
Instead, as constitutional scholar Edward
Corwin put it, it was an “invitation to
struggle” among the branches and chambers. But that invitation to struggle, which
anticipated vibrant, assertive, and proud
branches, also was infused with the spirit of
compromise, as eloquently analyzed by Amy
Gutmann and Dennis Thompson in this
volume and in their recent book on the
142 (2) Spring 2013

subject.6 A political system with separation of powers and separate elections for
House, Senate, and president could easily
have institutions at loggerheads. The system, and the culture supporting it, required
safeguards to enable the government to
act when necessary and desirable, without
getting caught in stalemate or gridlock.
Regular order. To make the processes
work and to foster legitimacy, legislative
and executive procedures had to be regularized and followed. This would in turn
enable real debate by all lawmakers,
opportunity for amendments, openness
and reasonable transparency, and some
measure of timeliness. Executive actions,
including crafting and implementing
regulations to carry out policy, would
also require elements of transparency,
responsiveness to public concerns, and
articulated purpose. Similarly, judicial
actions would have to allow for fairness,
access to legal representation, opportunities for appeal, and a parallel lack of arbitrariness.
Avenues to limit and punish corruption.
Public con½dence in the actions of government–a sense that the processes and
decisions reflect fairness and enhance the
common good–demands that the cancer
of corruption be avoided or at least constrained. If small groups of special interests or wealthy individuals can skew decisions in their favor, it will breed cynicism
and destroy governmental legitimacy.
Thus, it is necessary to ½nd ways to constrain the role of money in campaigns, to
build transparency around campaign
½nance and lobbying, to discourage “old
boy networks” and revolving doors, to
investigate and prosecute bribery, and to
impeach and remove government of½cials
who commit high crimes and misdemeanors, which include corrupt behavior.
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function of America’s current political
institutions. Of course, no political system operates exactly as intended. Politics
and policy-making are inherently messy,
occurring at the intersection of power,
money, and ambition, and leading to
temptations and imperfections. We have
been immersed in these processes in
Washington for more than forty-three
years, and we have observed frequent
governmental failures, deep tensions,
and challenges to the political system–
from profound societal divisions over
wars like Vietnam to the impeachment
proceedings against two presidents. But
those challenges were modest compared
to what we see today: a level of political
dysfunction clearly greater than at any
point in our lifetimes.
Fundamentally, the problem stems
from a mismatch between America’s
political parties and its constitutional
system. For a variety of reasons, all recounted in our book It’s Even Worse Than It
Looks: How the American Constitutional System Collided With the New Politics of Extremism, the two major political parties in
recent decades have become increasingly
homogeneous and have moved toward
ideological poles.7 Combined with the
phenomenon of the permanent campaign,
whereby political actors focus relentlessly
on election concerns and not on problemsolving, the parties now behave more like
parliamentary parties than traditional,
big-tent, and pragmatic American parties.
Parliamentary parties are oppositional
and vehemently adversarial, a formula that
cannot easily work in the American political system. The parliamentary mindset
has been particularly striking in recent
years with the Republican Party, which
has become, in its legislative incarnation
especially, a radical insurgent, dismissive
of the legitimacy of its political opposition.
Of course, substantial majorities in the
House and Senate, along with the presi-

dency, can give a majority party the
opportunity to behave like a parliamentary
majority. But that phenomenon, which
occurred for Democrats in the ½rst two
years of the Obama administration,
resulted in major policy enactments but
not a smoothly functioning political system. It featured neither a widespread sense
of legitimacy nor deep public satisfaction.
Why? The processes of debate and
deliberation were disrupted ½rst by the
Republicans’ unprecedented use of the
½libuster and the threat of ½libuster as
purely obstructionist tools. This deluge
was designed to use precious floor time
without any serious discussion of the reasons behind the ½libusters, or any real
debate on differences in philosophy or
policy. Second, when Democrats were
able to pass legislation, it was against the
united and acrimonious opposition of the
minority. America’s political culture does
not easily accept the legitimacy of policies
enacted by one party over the opposition
of the other–much less the continued,
bitter unwillingness of the minority
party to accept the need to implement the
policies after lawful enactment. But this
dynamic, which accompanied the economic stimulus package in 2009, the
health care reform law of 2010, and the
½nancial regulation bill in 2010, among
others, resulted in greater divisions and
public cynicism, not less.
The approach of the minority party for
the ½rst two years of the Obama administration was antithetical to the ethos of
compromise to solve pressing national
problems. The American Recovery and
Reinvestment Act of 2009, a plan which
included $288 billion in tax relief, garnered not one vote from Republicans in
the House. The Affordable Care Act,
essentially a carbon copy of the Republican alternative to the Clinton administration’s health reform plan in 1994, was
uniformly opposed by Republican parti-
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sans in both houses. A bipartisan plan
to create a meaningful, congressionally
mandated commission to deal with the
nation’s debt problem, the Gregg/Conrad
plan, was killed on a ½libuster in the Senate; once President Obama endorsed the
plan, seven original Republican co-sponsors, along with Senate Republican Leader
Mitch McConnell, joined the ½libuster to
kill it. McConnell’s widely reported comment that his primary goal was to make
Barack Obama a one-term president–a
classic case of the permanent campaign
trumping problem-solving–typi½ed the
political dynamic.
The succeeding midterm election
brought a backlash against the status
quo–which meant divided government
once Republicans captured a majority in
the House of Representatives. As a result,
the 112th Congress had the least productive set of sessions in our lifetimes, enacting fewer than 250 laws, more than 40 of
which were concerned with naming post
of½ces or other commemoratives.8 The
major “accomplishment” of the 112th
Congress was the debt limit debacle, which
marked the ½rst time the debt limit had
been used as a hostage to make other
political demands. The result was not just
the ½rst ever downgrade in America’s
credit, but another blow to the public’s
assessment of its government’s capacity
to act on behalf of the common good.
The 2012 elections were in most respects
a clear expression of public will. President
Obama earned reelection with a majority
of popular votes, as did Democrats in
elections for the House and in the thirtythree contests for the Senate. But in the
House, a concentration of Democratic
voters in high-density urban areas, contributing to a more ef½cient allocation of
Republican voters across congressional
districts, and a successful partisan gerrymander in the redistricting process left
Republicans with a majority of seats, and
142 (2) Spring 2013

hence control. Despite the election, the
dysfunction in the policy process continued in the succeeding lame duck session
of Congress, as efforts to resolve America’s
½scal problems before a January 1, 2013,
deadline were thwarted until after the
deadline had passed. House Speaker John
Boehner was himself undermined by
members of his own party when he tried
to devise an alternative to the president’s
plan. In this case, a substantial share of safe
House Republican seats were immune to
broader public opinion and to their own
Speaker, but were more sensitive to threats
from well-½nanced challenges in their
next primaries–from the Club for Growth
and other ideological organizations–and
to incendiary comments from radio talk
show hosts and cable television commentators popular among Republican
voters in their districts.
Tribal politics and vehement adversarialism has also led to deterioration of the
regular order. In recent years, there have
been more and more closed rules in the
House, denying opportunities for amendments from the minority, and more uses
of a majority tactic in the Senate called
“½lling the amendment tree,” in which
the majority leader precludes amendments, usually as a way to forestall or
limit the impact of ½libusters. There have
been more omnibus bills, pooling action
across areas because of the increased
dif½culty in getting legislation enacted;
and fewer real conference committees to
iron out differences between bills passed
by each house of Congress. There have
been fewer budget resolutions adopted
and appropriations bills passed; fewer
authorizations of programs and agencies;
and less oversight of executive action.
Fewer treaties have gained the two-thirds
vote needed for rati½cation in the Senate,
leading to more executive actions. There
have been more holds and delays in the
Senate in executive nominations. All of
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these pathologies lead to more acrimony
inside Congress and between Congress
and the executive, and a diminished
sense of con½dence by Americans in
their political and policy institutions.
At the same time, the administration of
elections has been politicized. Partisan
legislatures have passed stringent voter
ID laws to narrow the vote; several of
these laws have been thrown out by
courts for targeting or unfairly affecting
minorities. In other cases, shortened voting hours and restrictions on early voting, in states such as Florida and Ohio,
were also aimed at constraining minority
voters. Fortunately, the 2012 election was
not close; had it been more like the 2000
election, it is very likely that it would
have further reduced public trust in the
fundamentals of democratic elections.
The world of money and politics has
also taken an alarming turn toward at
least the appearance of corruption, of
democracy driven by big money and
large interests. A combination of factors
–the Supreme Court’s Citizens United
decision, an appeals court decision called
SpeechNow, a Federal Election Commission that is unable or unwilling to enforce
campaign ½nance laws, and an Internal
Revenue Service that allows the operation of faux social-welfare organizations
set up to influence elections but not
required to disclose donors–has given
wealthy individuals, corporations, and
other entities an overweening influence
on elections and on the policy process. If
super pacs did not determine the outcome of the presidential election, their
impact did expand as one moved down
through Senate and House elections and
on to state, local, and judicial elections.
In states like Kansas, North Carolina, and
Arkansas, large donations from a handful
of individuals and groups targeted moderate Republicans and replaced them with
reactionary conservatives, creating more

division and polarization, not to mention
politicians beholden to those whose
money put them in power.
Organizations such as the American
Legislative Exchange Council (alec)
have used large and often anonymous
contributions from corporations and
individuals to write laws, including the
voter ID laws and laws favoring the corporate sector, that many state legislatures
have simply enacted as written, obviating
their independent role. And inside Congress, many lawmakers have told us about
the intimidating effect that occurs when
a lobbyist tells them that if they do not
support a bill or amendment, they might
face a multimillion dollar independent
attack days or weeks before the election,
which they will be unable to counter due
to a lack of time or fundraising limitations. Such threats can result in the passage of bills or amendments without any
money even being spent. By any reasonable standard, this is corruption.

A

ll of this exhibits a level of dysfunction in American political institutions
and processes that is dangerous to the
fundamental legitimacy of decisions made
by policy-makers, not to mention the
ability of those policy-makers to act at
all. Tribal politics at the national level has
metastasized to many states and localities, and has affected the broader public
as well. The glue that binds Americans
together is in danger of eroding. What
can be done about these problems?
There is no easy answer, no panacea.
The problems are as much cultural as
structural. But if structural change inside
and outside Washington cannot solve the
problems, it can ameliorate them, and
perhaps also begin to change the culture.
One strategy for structural change is to
accept the emergence of parliamentarystyle polarized parties and try to adapt
our political institutions to operate more
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effectively in that context. This is easier
said than done. Eliminating or constraining the Senate ½libuster would give
uni½ed party governments a better shot
at putting their campaign promises into
law.9 But separate elections for the presidency and Congress, as well as the midterm congressional elections, often conspire to produce divided party government, which has become more a basis of
parliamentary opposition and obstruction
than consensus-building and compromise. Shifting more power to the presidency, which is already under way, may
produce more timely and coherent policies
but at a considerable cost to deliberation,
representation, and democratic accountability. A president is, of course, elected
by the entire nation. Especially on national
security issues, Americans are willing to
tolerate and even embrace many unilateral presidential actions; think Grenada
and Abbottabad. But America’s political
culture has ingrained in the public a sense
that legitimate policies more often call
for some form of broad leadership consensus and institutional buy-in. A series
of unilateral actions by the president
would not necessarily result in public
acceptance of the decisions as being made
for the common good. The same can be
said for other forms of delegation, from
Congress to fed-like independent agencies,
or boards that encourage more expert and
evidence-based decision-making that is at
least somewhat removed from the clash
of polarized parties. Each of these ideas
has some limited promise, but none can
be the basis of constructively reconciling
a fundamental mismatch between parliamentary-like political parties and the
American constitutional system.
Another approach emphasizes trying
to bring the warring parties together: by
reaching for consensus through increased
social interaction (the House experiment
with civility retreats); encouragement of
142 (2) Spring 2013

or pressure on politicians to come together
to make a deal (Fix the Debt); the mobilization of centrists in the citizenry to create political space for more collegial and
collaborative policy-making (No Labels);
the use of outside bipartisan groups to
map policy solutions that split the differences between the polarized parties
(Committee for a Responsible Federal
Budget); and the support of independent
presidential candidates or third parties to
lay claim to the allegedly abandoned political “center” (Americans Elect). These efforts by and large seek to create a spirit of
compromise, an atmosphere of civility and
mutual respect, and a focus on problemsolving–outcomes which are indeed
commendable.
But we believe that these well-intentioned efforts are limited by the strength
and reach of party polarization, which is
buttressed not only by genuine ideological differences among elected of½cials,
but also by like-minded citizens clustered
in safe districts, committed activists, a
partisan media, a tribal culture, interest
groups increasingly segregated by party, a
party-based campaign funding system that
now encompasses allegedly independent
groups, and a degree of parity in party
strength that turns legislating into strategic
political campaigning. Most of these
efforts also suffer from an unwillingness
to acknowledge the striking asymmetry
between today’s political parties, which
in the process gives a pass to obstructionist
and dysfunctional behavior.
A more promising strategy of reform is
to bring the Republican Party back into
the mainstream of American politics and
policy as the conservative, not radical,
force. Ultimately, this is the responsibility
of the citizenry. Nothing is as persuasive
to a wayward party as a clear message
from the voters. The 2012 election results
and the widespread speculation of the
diminishing prospects of the Republican
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coalition in presidential elections may be
the start of that process. But it can be
boosted and accelerated by the groups
discussed above speaking clearly and
forthrightly about the damage caused to
constructive public policy by tax pledges,
debt limit hostage-taking, the abuse of
the ½libuster, climate change denial, the
demonization of government, and ideological zealotry. The mainstream press
could also do its part by shedding its convention of balancing the conflicting
arguments between the two parties at the
cost of obscuring the reality. Voters cannot do their job holding parties and representatives accountable if they do not
have the necessary information. Some in
the media think it is biased or unprofessional to discuss the many manifestations
of our asymmetric polarization. We think
it is simply a matter of collecting the evidence and telling the truth.
More signi½cant, for both parties, would
be to enlarge the electorate to dilute the
overweening influence of narrow, ideologically driven partisan bases that dominate party primaries. As a result, these
bases have an outsized role in choosing
candidates, who often do not reflect the
views of their broader constituencies;
and as a means of heading off primary
challenges, the bases can intimidate lawmakers searching for compromise or a
common good into moving away from
solutions. Meanwhile, the enlarged influence of party bases pushes campaign
operatives and candidates away from
broader appeals and toward strategies to
turn out one’s own base (often by scaring
them to death), and to suppress the other
side’s base. The politics of division trump
the politics of unity.
To counter this set of problems, we
propose adoption of the Australian system
of mandatory attendance at the polls,
where voters who do not show up (they
do not have to vote for speci½c candi-

dates, but can cast unmarked ballots) and
do not have a written excuse are subject
to modest ½nes, the equivalent of a parking ticket. This system moved Australian
turnout from around 55 percent, similar
to the United States, to over 90 percent.10
Most important, it changed Australian
campaign discourse. Politicians of all
stripes have told us that when they know
that their own base will turn out en
masse, and will be balanced by the other
party’s base, they shift their efforts to
persuading voters in the middle. That
means talking less about wedge issues,
like abortion or guns, and more about
larger issues like education and jobs; and
it means using less of the ½ery or divisive
rhetoric that excites base voters but turns
off those in the middle.
Another option is to expand the use of
open primaries and combine them with
preference voting. Several states, including California, now use open primaries,
in which all candidates from all sides run
together; the top two ½nishers go on the
ballot for the general election. Add in
preference voting, whereby voters rank
their choices in order of preference
(something also done in Australia), and it
reduces the chances of an extreme candidate winning a top-two ½nish because
multiple non-extreme candidates divide
the votes of the more populous, moderate electorate. Another advantage of an
open primary is that lawmakers who cast
contentious votes would be less intimidated by threats of a primary challenge
funded by ideological organizations if
they knew the primary electorate would
be expanded beyond a small fringe base.
If we could combine these changes with
redistricting reform, using impartial citizen commissions to draw district lines as
we have seen operate in states like Iowa
and California, we might get somewhere.
Of course, the enhanced leverage that
smaller groups possess over the sentiments
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of the larger populace has other roots, including especially the post–Citizens United
campaign ½nance world. When groups like
the Club for Growth, wealthy individuals,
or “social welfare” organizations funded
by anonymous sources threaten lawmakers with massive negative campaigns
sprung in the ½nal weeks of the election
season, or threaten to ½nance primary
opponents against them, it gives immense
leverage to the well-heeled few against
the viewpoints of the many. Absent a new
Supreme Court, a multiple public match
for contributions from small donors would
give additional leverage to the broader
population.
The pull toward tribal politics and away
from a focus on the common good has
also been shaped by the emergence of
tribal media, via cable television and talk
radio. The tribal media have established
lucrative business models built on apocalyptic rhetoric and divisive messages that
guarantee regular audiences within select
demographics. These business models
have emerged in large part because of the
dramatic technological changes that have
created hundreds or thousands of alternative information outlets, which are
ampli½ed by the emergence of social
media. All of this has devastated the concept of a public square, where most
Americans could get their information,
share a common set of facts, and debate
vigorously what to do about common
problems. Having real debate and deliberation at the public level, much less the
governmental level, depends on sharing a
common set of facts and assumptions.
Re-creating a public square is a Herculean task given the contemporary media
and technology landscape. But it must be
attempted. Public media would be the
best venue; ½nding a way to fund a public/
private foundation that would focus on
innovative ways to use public media for
straightforward analysis and discourse,
142 (2) Spring 2013

including vigorous debate based on common understanding of the facts, should be
a priority here. One way to do so would
be to apply a rental fee to broadcasters
and others for their use of the public airwaves, in return for erasure of the publicinterest requirements that now have little
impact.11
Most of these changes will be hard to
implement in the short run. The best we
can hope for is a more tempered Republican Party willing to do business (that is,
deliberate, negotiate, and compromise
without hostage-taking or brinksmanship)
with their Democratic counterparts. Over
the long haul, both political parties in the
United States need to depolarize to some
degree. The parties may maintain clear
differences in philosophy and policy, to be
sure, but they must also cultivate enough
agreement on major issues to permit the
government to work as designed. The
parties must also serve an electorate that
shares a common vision and common
facts, even with sharp differences in philosophy, lifestyles, and backgrounds.
Despite the obstacles, we must think big
about changing the structures and the
culture of our partisan government and
populace; the stakes are high.
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Can the Judicial Branch be a Steward in a
Polarized Democracy?
Jeffrey Rosen
Abstract: At the beginning of his ½rst term as Chief Justice, John Roberts pledged to try to persuade his
colleagues to consider the bipartisan legitimacy of the Court rather than their own ideological agendas.
Roberts had mixed success during his ½rst years on the bench, as the Court handed down a series of highpro½le decisions by polarized, 5-4 votes. In the health care decision, however, Roberts did precisely what
he said he would do, casting a tie-breaking vote to uphold the Affordable Care Act because he thought the
bipartisan legitimacy of the Court required it. But the reaction to the health care decision–which
Democrats approved and Republicans did not–suggests that Roberts’s task of preserving the Court’s
bipartisan legitimacy is more complicated than he may have imagined, and that his success in the future
will depend on the willingness of his colleagues to embrace his vision. Given the Court’s declining
approval ratings, an increase in partisan attacks on the Court, and a growing perception that the Court
decides cases based on politics rather than law, the Chief Justice’s vision of the Court as a bipartisan steward is more dif½cult–and also more urgently needed–than ever.
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n July 2006, at the end of his ½rst term as Chief
Justice of the United States, I interviewed John G.
Roberts about his vision for the Supreme Court. In
the interview, Roberts expressed frustration that
his colleagues were acting more like law professors
than members of a collegial court. By handing down
a series of 5-4 decisions along predictable ideological lines, he suggested, the Court was undermining
its democratic legitimacy, making it harder for the
public to respect the judiciary as an impartial institution that transcends partisan politics.
Roberts said he would make it his goal as Chief
Justice to help persuade his colleagues to put the
institutional legitimacy of the Court above their
own ideological agendas. He pledged to embrace as
a model his greatest predecessor, John Marshall,
who served as Chief Justice from 1801 to 1835 and
championed the idea that the judicial branch should
be a nonpartisan steward in a polarized democracy.
In particular, Roberts said he would follow Marshall
© 2013 by Jeffrey Rosen
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in discouraging his colleagues from issuing separate opinions. “I think that every
justice should be worried about the Court
acting as a Court and functioning as a
Court,” he said. “[T]hey should all be
worried, when they’re writing separately,
about the effect on the Court as an institution.”1
Roberts suggested that Marshall’s success in unifying the Court was a reflection
of his temperament: he persuaded his colleagues to live together in the same boardinghouse, where they discussed cases
over a hogshead of Marshall’s Madeira.
Roberts explained that he had embraced
Marshall as a model in reaction to the “personalization of judicial politics,” which
had led both the justices and court observers in recent years to be more concerned about the consistency and coherence of the votes of individual justices
than about the legitimacy of the Court as
a whole. By emphasizing the bene½ts of
unanimity for his colleagues, Roberts said,
he hoped to influence the “team dynamic”
that would lead both sides to work
toward consensus, in order to achieve a
kind of bilateral disarmament.
Roberts was effective in achieving his
goal of unanimity during his ½rst, abbreviated term, in which there were far fewer
5-4 decisions (13 percent) than in the previous term (30 percent).2 But the following
term ended in 2007 with a cacophony of
partisan disagreement: 33 percent of the
cases were decided by 5-4 votes–the
highest percentage in at least a decade.3
During this term, the Court decided highpro½le disputes regarding partial birth
abortion, af½rmative action, and campaign
½nance reform, and the justices sniped at
each other in unusually personal terms.
Justice Antonin Scalia, for example, accused Roberts of “faux judicial restraint”–
the equivalent of ½ghting words on the
Supreme Court.4 On the other side of the
ideological divide, Justice Stephen Breyer

accused Roberts of “distort[ing] precedent” and seeking to “rewrite this Court’s
prior jurisprudence, at least in practical
application.”5
Since then, the rate of 5-4 decisions has
fluctuated from 17 percent in the 2007 term,
29 percent in 2008, 18 percent in 2009,
and 20 percent in 2010.6 But then came
the Citizens United case in 2010, which struck
down the McCain-Feingold campaign
½nance reform by a 5-4 vote and earned a
rebuke from President Obama during his
State of the Union address just a week after
the decision was made.
Against this background of partisan
divisions, many observers expected the
Roberts Court to strike down the Affordable Care Act, the centerpiece of President
Obama’s domestic agenda, by a 5-4 vote.
In the landmark health care decision in
2012, however, Chief Justice Roberts did
precisely what he said he would do. He
joined the four liberal justices in holding
that the Affordable Care Act’s individual
mandate is justi½ed by Congress’s taxing
power, even though he joined the four
conservative justices in holding that the
mandate is not justi½ed by Congress’s
power to regulate interstate commerce.
For placing the bipartisan legitimacy of the
Court above his own ideological agenda,
Roberts deserves praise not only from liberals but from all Americans who believe
that it is important for the Court to stand
for something larger than politics. Seven
years into his chief justiceship, the Supreme Court ½nally became the Roberts
Court.
To question the combination of legal
arguments that Roberts embraced would
be beside the point: Roberts’s decision was
above all an act of judicial statesmanship.
On both the left and the right, commentators praised his “political genius” in handing the president the victory he sought
even as he laid the groundwork for restricting congressional power in the future.
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That is not to say that Roberts has reinvented himself as a liberal. He has strong
views that he is unwilling to compromise,
and with his strategic maneuvering in the
health care case, he increased the political
capital that will allow him to continue to
move the Court in a conservative direction.
Marshall achieved a similar act of judicial
jujitsu in Marbury v. Madison, when he refused to confront President Jefferson over
a question of executive privilege but laid
the groundwork for expanding judicial
power in the future. All this suggests that,
as long as the composition of the Court
remains balanced between ½ve conservatives and four liberals, partisan divisions
on the Roberts Court will continue. But in
the most highly visible cases, in which the
Court’s institutional legitimacy is at stake,
the Chief Justice may occasionally break
ranks with his conservative colleagues.

What can explain the, at best, mixed

success that Chief Justice Roberts has had
in reducing polarization on the Court, despite his stated ambition to do so? Part of
the explanation has to do with the Court’s
docket: as Justice Breyer once told me in a
public interview, the more constitutional
cases the Court agrees to hear, the more
likely the justices are to divide because they
have stronger preconceived views in constitutional, as opposed to statutory, cases.
Breyer’s observation is supported by the
fact that Roberts has had success in achieving something approaching unanimity in
cases affecting business interests, which are
often decided on statutory rather than constitutional grounds. About 40 percent of the
Court’s docket is now made up of business
cases, up from 30 percent in recent years,
and 79 percent of these cases are decided
by margins of 7-2 or better.7 Roberts seems
to have made a self-conscious effort to encourage the Court to hear business cases;
and as the percentage of business cases
heard by the Roberts Court has grown,
142 (2) Spring 2013

so has the percentage won by business Jeffrey
interests: a study conducted for The New Rosen
York Times found that the Roberts Court
ruled for business interests 61 percent of
the time in its ½ve terms, compared with
46 percent in the last ½ve years of the
Rehnquist Court and 42 percent by all
Supreme Courts after 1953.8
Because the Supreme Court has broad
control over its docket, it does not have to
agree to hear the most contentious constitutional cases. The fact that it continues
to do so suggests that at least four justices
are consistently voting to hear these cases
despite their tendency to provoke polarization. And once the Court agrees to hear
a potentially contentious case–such as
Citizens United–the Chief Justice’s ability
to persuade his colleagues to decide that
case on narrow, consensus-based grounds
rather than broad and polarizing ones is
limited by the interests, temperaments, and
judicial philosophies of his fellow justices.
At the moment, the swing justice on
the Court is Anthony Kennedy, who prefers
sweeping abstractions to narrow legalisms.
As a result, decisions like Citizens United
are more likely to include incendiary generalizations about the constitutional personhood of corporations than they were
when Sandra Day O’Connor, a more incremental and politically pragmatic judge,
controlled the balance of the Court.
But Justice Kennedy cannot be blamed
for the most salient symptom of polarization on the Roberts Court: the fact that
the conservative justices are more conservative than their predecessors. The
Roberts Court issued conservative decisions 58 percent of the time in its ½rst ½ve
years, compared to a rate of 55 percent for
the courts led by Chief Justices Warren E.
Burger and William Rehnquist, and only
34 percent for the Court led by Chief Justice Earl Warren. The Roberts Court also
has issued conservative opinions in 71 percent of ideologically divided cases, as op27
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posed to less than half the time in the ½nal Court voted tentatively to strike down
years of the Rehnquist Court.9
school segregation in Brown v. Board of
To some degree, these differences sim- Education. Warren then famously lobbied
ply reflect a change in the numbers of his skeptical colleagues and persuaded
conservative versus liberal justices: the them to make the decision unanimously.
Roberts Court is not striking down laws It would be bad for the Court, he told the
or overturning precedents at a higher rate last holdout, Stanley Reed, for the decithan its predecessors. But in another sense, sion to be made over a single dissent. Out
the willingness of the Roberts Court to of deference to Warren’s leadership, Jusissue polarizing decisions by narrowly tice Reed agreed, and when Warren read
divided votes reveals a decline in the cul- the decision to a spellbound courtroom,
ture of bipartisanship on the Court.
Thurgood Marshall, the lawyer for the
To be sure, this is not a culture that has naacp Legal Defense Fund, looked up at
prevailed for much of the Court’s history. Reed in astonishment and gratitude.
Despite his reputation as the head of a
As Chief Justice Roberts told me, “It’s
sobering to think of the seventeen chief liberal court, moreover, Warren viewed
justices. . . . Certainly a solid majority of the Court under his leadership as a partthem have to be characterized as failures” ner of Congress and the president, rather
in terms of their ability to promote con- than an adversary, and he rarely made
sensus and unanimity.10 After the comity decisions that the other branches of the
of the early Marshall era, there have been federal government strenuously resisted.11
many periods when the justices have Warren himself was a former politician:
divided along partisan lines and openly a former gop presidential and vice presisquabbled, perhaps most notably in the dential candidate who had also been an
period before and immediately after the elected county prosecutor, state attorney
New Deal. The Court struck down the core general, and governor of California, where
of Franklin Roosevelt’s recovery program he had a reputation for working with
by closely divided votes and, after stepping Democrats in the state legislature. Indeed,
back from the brink, continued to indulge a majority of the justices who decided
in personal and ideological vendettas. Brown came from a political background
Justices Hugo Black and Robert Jackson –including two former senators (Harold
sniped openly at each other, and Chief Burton and Hugo Black), two former
Justice Fred Vinson once nearly punched attorneys general (Tom Clark and Robert
Jackson), a former head of the Securities
Justice Felix Frankfurter in the nose.
By the 1950s, however, Chief Justice and Exchange Commission (William O.
Warren’s leadership of the Court was Douglas), and one former judge who had
characterized by a sense of stewardship, also served as a senator (Sherman Minton).
a belief that the common good would On the court today, by contrast, there are
suffer if momentous decisions were made no former politicians and eight former
along ideological lines. Under Chief Jus- federal judges.
tice Vinson, the Court had tentatively
voted to uphold school segregation. But
ven if the current Court contained more
after the case was set for reargument, politicians, it could hardly reconstruct
Vinson suddenly died, prompting Justice the sense of stewardship that prevailed in
Frankfurter to remark, “This is the ½rst the Warren era. That’s because the nature
indication I have ever had that there is a of politics has changed dramatically since
God.” After Warren replaced Vinson, the the 1950s, as both the House and the Sen-

E

28

Dædalus, the Journal of the American Academy of Arts & Sciences

ate have become much more polarized
and less susceptible to bipartisan compromise. The causes of this polarization
have been extensively discussed–changes
in media technology have surely contributed, for example–but one of the most
salient causes is the growth of partisan
gerrymandering. In the 1950s, a candidate
who won a primary election by appealing
to his base had an incentive to move to
the center in the general election in order
to win over undecided voters in a closely
divided district. But once partisan gerrymandering increasingly ensured safe seats
for the winners of primary elections, candidates instead had an incentive to move
hard left or hard right to win the primary.
Partisan gerrymandering explains much
of the polarization of the House of Representatives; and because many senators now
come from the House, it has contributed
to polarization in the Senate as well.
As politics in general have become
more polarized since the Warren era,
judicial politics, too, have become polarized. The collapse of the center in Congress has made judicial con½rmation a
bruising process, and has guaranteed that
those who get nominated and con½rmed
are farther than ever from the judicial
center. It is also impossible to ignore the
role of interest groups that sprung up in
the wake of Roe v. Wade. Roe was decided
in 1973, and by the 1980s, interest groups
emerged on both sides of the political
spectrum, dedicated to the goal of either
overturning Roe or preserving it. These
interest groups helped turn every Supreme
Court con½rmation hearing since the
unsuccessful nomination of Robert Bork
in 1986 into a referendum on the rightness
or wrongness of Roe. This litmus test, in
turn, led presidents of both parties to
choose nominees for their ideological reliability above all: Republican nominees
had to commit to overturning Roe, while
Democrats had to commit to upholding it.
142 (2) Spring 2013

It took several judicial nominations for Jeffrey
this strategy of ideological polarization to Rosen
become well established: David Souter and
Anthony Kennedy ended up af½rming
Roe rather than repudiating it. But galvanized by a “No more Souters!” battle cry,
President George W. Bush appointed two
justices, Roberts and Alito, who have
proved to be reliably conservative votes,
disinclined to moderate their views in
order to meet their liberal colleagues
halfway. Thus the ideological hardening
of the Court, like that of Congress, seems
to be increasingly entrenched.
This problem is not limited to the conservative wing of the Court. As the stakes
in judicial battles have grown, both Democratic and Republican presidents have
put greater emphasis on ideological reliability than they did in the 1950s, when the
Court was a place to reward political allies
(or opponents) rather than a perceived
battleground for the culture wars. And as
justices have become ideologically less
flexible, so have their law clerks. Perhaps
the most telling sign of judicial polarization is the fact that liberal justices are now
far more likely than they were in the past
to hire law clerks who worked for judges
appointed by Democrats, and Republican
justices are more likely than their predecessors to hire clerks who worked for
judges appointed by Republicans.12 Clerks
are vetted for their ideological reliability
by a screening system that begins in law
school, where they are expected to declare
their political allegiances by joining
either the Federalist Society or the American Constitution Society; the system
continues by securing clerkship with
ideologically identi½ed appellate judges
who are considered feeders for Supreme
Court clerkships. As a result, the prospect
of clerks who will challenge their justices’ ideological preconceptions, rather
than encouraging them, becomes increasingly remote.
29
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The polarization of the nominations

process and of the Court itself has led to
more strident attacks on judicial independence in the political arena. As politicians on both sides no longer have faith
in the Court to provide neutral justice,
they are willing to attack the justices in
political terms. The rhetorical attacks on
judges, which became especially pronounced after the Terry Schiavo controversy in 2005, culminated in the Republican presidential primaries of 2011, in which
nearly all the major candidates sharply
questioned judicial power. From Texas
Governor Rick Perry, who called for term
limits for Supreme Court justices, to former Speaker of the House Newt Gingrich,
who proposed abolishing the U.S. Court
of Appeals for the Ninth Circuit,13 the
candidates used anti-judicial rhetoric more
shrill than we have heard since the Progressive Era. Together with Gingrich, candidates Michele Bachmann, a U.S. representative from Minnesota, and Herman
Cain, a business executive, went so far as
to say they would sign a federal ban on
abortion in direct contradiction of Roe v.
Wade, intentionally provoking a constitutional crisis.14
During the 2012 campaign, Gingrich
offered the most extreme attacks along
these lines, calling on Congress to subpoena judges and force them to explain
their rulings under threat of arrest. But if
Gingrich’s judge-bashing was extreme, it
was by no means an isolated phenomenon.
More than at any point in recent American history, judge-bashing is now an accepted part of both conservative and liberal discourse. If we are not careful, we
may slide toward a future in which neither
liberals nor conservatives are willing to
accept the legitimacy of judicial opinions
with which they disagree.
Until recently, in the post–Warren Court
era, Republican presidential candidates
were more extreme in their attacks on

judges than Democrats. In the 1996 presidential campaign, for example, Pat Buchanan gave a speech called “Ending Judicial
Dictatorship” that presaged many of the
ideas of Gingrich’s white paper “Bringing
the Courts Back Under the Constitution.”
Buchanan’s speech was ghostwritten by
William J. Quirk, a law professor at the
University of South Carolina and coauthor
of the 1995 book Judicial Dictatorship. In the
book and in the speech, Quirk, as channeled by Buchanan, quoted from Thomas
Jefferson’s writings questioning the wisdom of judicial review and endorsed Theodore Roosevelt’s Progressive Era proposal
to allow the people to overrule judicial decisions by popular vote.
Although Gingrich quoted some of the
same Jeffersonian passages as Buchanan,
his 2011 white paper on the judiciary
includes some surprising sources that
were not available in 1996: articles by liberal scholars questioning judicial supremacy. In the past decade, there has been an
explosion of books and articles by liberals on popular constitutionalism, led by
former dean of Stanford Law School
Larry Kramer, whose 2004 book The People
Themselves Gingrich quotes extensively
and sympathetically. Of course, many
liberal popular constitutionalists question
judicial supremacy–that is, the claim that
judges alone have the right to interpret
the Constitution–without endorsing
Gingrich’s extreme attacks on judicial
independence, such as his claim that the
president should ignore Supreme Court
decisions with which he disagrees.
Popular constitutionalism is a provocative movement, of which I’m a cardcarrying member. Regardless of whether
you think the courts should thwart the
deeply felt constitutional views of the
people, it is hard to deny that on the rare
occasions when they have done so, they
have often provoked popular backlashes
followed by judicial retreats.
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The problem is that the rise of liberal idents have criticized the Court, includ- Jeffrey
popular constitutionalism has coincided ing Abraham Lincoln and Franklin Roo- Rosen
with the rise of a political and media cul- sevelt, who did so during his 1937 State of
ture in which partisan attacks on individ- the Union address. And Obama was careual judges are multiplying. As a result, ful to acknowledge “all due deference to
popular constitutionalists’ criticism of separation of powers” before launching
judges for second-guessing democratic into his attack; like Lincoln and Roosevelt
decisions is increasingly showing up in –but unlike Gingrich–he was making
the political arena–where it sometimes clear that he would obey the decision
takes the form of reasonable critiques of with which he disagreed.
judicial overreach, sometimes takes the
But if Obama’s criticism of Citizens United
form of anti-judge demagoguery, and was legitimate, others on the left have
sometimes treads a ½ne line between the made more troubling arguments. “I hope
two. Recently, for example, Michele Bach- Anthony Kennedy is happy,” wrote politmann took to RedState.com after Justice ical commentator Elie Mystal in a post at
Ruth Bader Ginsburg recommended that Above the Law, a widely read legal blog.
post–Hosni Mubarak Egypt use the South “[P]oint out to me a Supreme Court jusAfrican constitution as a model, rather tice who didn’t know the Citizens United
than the much older U.S. one: “Unfortu- ruling would disproportionately favor
nately, Supreme Court Justice Ruth Bader Republicans, and I’ll point to a liar.” This
Ginsburg doesn’t believe in the impor- is a dramatic allegation that seems intendtance of the U.S. Constitution,” Bachmann ed to delegitimize the Court. Kennedy’s
wrote.
ruling may have been naive; but in the
Figuring out where to draw the line be- absence of evidence to the contrary, one
tween criticism and demagoguery is not must assume it was offered in good faith.
easy. Sometimes the line is clearly crossed,
Some liberal politicians have been simas with Gingrich’s claim that “if the court ilarly extreme. In 2010, Democratic Repmakes a fundamentally wrong decision, resentative Peter DeFazio of Oregon said
the president can in fact ignore it.” In other that he was “investigating articles of imcases, the boundary is harder to discern. peachment against Justice Roberts for perConsider President Obama’s 2010 State juring during his Senate hearings, where
of the Union address, in which he chal- he said he wouldn’t be a judicial activist
lenged the Court’s Citizens United decision and he wouldn’t overturn precedents.”
while six of the justices sat in front of him. Last year, Democratic Representative
“With all due deference to separation of Chris Murphy of Connecticut, outraged
powers,” he said, “last week the Supreme about Justice Clarence Thomas’s ties to
Court reversed a century of law that I be- conservative donors, argued that “there
lieve will open the floodgates for special should start to be some real investigainterests–including foreign corporations tions as to whether [he] can continue to
–to spend without limit in our elections.” serve as a justice on the Supreme Court.”
Chief Justice Roberts clearly believed that
Meanwhile, the most prominent critic
some kind of protocol had been violated: of Citizens United has been comedian and
“I think anybody can criticize the Supreme political satirist Stephen Colbert. His cenCourt,” but “there is the issue of the set- tral stunt–setting up his own super pac–
ting, the circumstances, and the decorum.” has been funny and illuminating, a clever
Did Obama go too far, as Roberts sug- way of highlighting the ruling’s drawbacks.
gested? I don’t think so. Our greatest pres- But the limits of his approach were clear
142 (2) Spring 2013
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during his recent interview with retired
Justice John Paul Stevens, who wrote the
greatest dissent of his career in Citizens
United. Instead of allowing Stevens to explain his reasoning, Colbert mocked the
91-year-old justice and cut off his answers.
(When asked whether he regretted any
decision in his long career, Stevens gamely joked, “Other than this interview?”)
Colbert’s attack on the Court works brilliantly as comedy; but by blurring the
line between entertainment and constitutional criticism, he is arguably both
parodying and exacerbating the climate
of judge-bashing.
Of course, judges on both the left and
the right have contributed to the current
situation by unnecessarily interfering in
political debates and by issuing polarizing decisions on the most contested questions of American life by ideologically
divided votes. But not all judges succumb
to this temptation: in the health care
cases, two of the most respected conservative appellate court judges in the country,
Jeffrey Sutton and Lawrence Silberman,
upheld the health care reform without
hesitation, setting the stage for Chief Justice Roberts’s career-de½ning decision to
uphold the law as well. And there are many
occasions when the Supreme Court and
lower courts defy ideological predictions
and rule against type. Chief Justice Roberts
persuaded all his colleagues to join him in
a narrow, nearly unanimous decision upholding the 2006 amendments to the
Voting Rights Act, despite widespread
expectations that the Court would strike
down the amendments on a 5-4 vote.15
And following the lead of a bipartisan
panel of the D.C. Circuit, the Supreme
Court unanimously rejected the position
that we have no expectations of privacy
in public and voted to ban the police from
attaching a gps device to the bottom of a
suspect’s car without a valid warrant and
tracking his every move for a month. But

because, as Chief Justice Roberts has noted,
ideologically divided decisions receive far
more attention than ideologically unexpected or unanimous ones, a few cases like
Citizens United may create the impression
among citizens that the courts are more
polarized than they actually are.

A

re ideologically divided decisions in
fact harmful to the legitimacy of the Court,
as Chief Justice Roberts has suggested?
Possibly not: the Court’s legitimacy may
turn less on whether its decisions are bipartisan than on whether the public generally agrees with the handful of decisions
that catch its attention. As long as the
Roberts Court remains broadly within the
mainstream of public opinion–as it has
done on questions like partial birth abortion, law and order, af½rmative action, and
even the health care mandate–then perhaps it can issue a handful of unpopular
decisions, such as Citizens United, without
signi½cantly diminishing its legitimacy.
Nevertheless, the Court’s approval rating
seems to be falling under Chief Justice
Roberts: in Gallup polls since 2000, the
Court’s approval rating has fluctuated
between a high of 62 percent and a low of
42 percent in 2005.16 Today that ½gure is
46 percent, the second lowest rating of the
decade.17 This may be part of an overall
decline in public con½dence in institutions
more generally: the Court’s institutional
con½dence rating rose throughout the
1990s from of a low of 39 percent in 1991 to
about 50 percent in 1997, and it remained
in that range until 2002, when it began to
plummet. By 2007, only 34 percent of those
surveyed had a “great deal” of con½dence
in the Court.18
The health care decision had a small
but signi½cant effect on public attitudes
toward the Supreme Court. A study by
Nathan Persily of Columbia Law School
found that the Court’s historically low approval ratings dropped further after the
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decision was issued. The Court’s approval
rating in a New York Times/cbs poll fell
from 44 percent in May and early June before the ruling to 41 percent in July after
the ruling, although a Gallup poll in September suggested a rebound in the Court’s
approval, to 49 percent. Furthermore, opinions about the Court became even more
polarized after the decision, with Democrats approving the decision and Republicans disapproving. But most polls showed
more Americans approving of the decision
than disapproving, especially when they
were told that the Court had upheld the
law. Before and after the decision, similar
numbers of Americans thought the Court
would decide the case based on their personal views, rather than the law; but after
the decision, these numbers polarized, with
almost two thirds of Republicans, but only
40 percent of Democrats, saying that the
justices had put their personal views
above their legal views. Persily also found
that the Court’s approval of the Affordable
Care Act led some Democrats to change
their minds about the health care mandate, leading to a small increase in approval of the mandate after the decision
came down.19
The reaction to the health care decision
suggests that Chief Justice Roberts’s task
of persuading the public that the Court
bases its decisions on the law rather than
on partisan views is complicated by the
fact that people tend to approve of decisions with which they agree and to assume
decisions with which they disagree are
based on the justices’ personal views rather
than on the law. Moreover, although there
may be some correlation between public
approval, institutional con½dence, and particular controversial decisions, the Court
appears to be steadily losing ground with
the public regardless of individual decisions, a reflection of declining trust in
American institutions in general rather
than simply the increased perception that
142 (2) Spring 2013

the Court is a polarized body. (In part, as Jeffrey
political scientist Sarah Binder has dem- Rosen
onstrated, partisan controversies over
judicial con½rmations decrease public con½dence in the legitimacy of the courts.20)
Therefore, Chief Justice Roberts was correct to be concerned about judicial and
political polarization, but his ability to
counter this perception may be more constrained than he expected.
Given the broader political forces contributing to the polarization of judicial politics, there are limits to what any individual justice or judge can do to resurrect the
sense of bipartisan stewardship that characterized the judiciary of previous eras.
Nevertheless, the Court can avoid selfinflicted wounds–from Bush v. Gore to
Citizens United–by ruling narrowly rather
than broadly; avoiding ideologically divided, 5-4 opinions; and promoting consensus
as much as possible. In this sense, Chief
Justice Roberts was correct to embrace
Marshall’s vision of narrow, unanimous
opinions as a model. And by upholding
health care reform, Roberts provided an
inspiring example of judicial bipartisanship. Other institutional proposals to reduce judicial partisanship–from the elimination of life tenure and adaptation of
a ½xed eighteen-year term for Supreme
Court justices to a requirement that appellate panels include judges appointed by
presidents of different parties–require a
constitutional amendment or bipartisan
legislation and are thus unlikely to be
adopted. Therefore, the only realistic
antidote to judicial polarization may, for
the moment, be judicial self-restraint.

I

f the Court is unable or unwilling to
restrain itself in less visible cases, it
might at least take more seriously its role
in educating Americans about its role in
American democracy. When the Court
handed down the Brown v. Board of Education opinion in 1954, Chief Justice Warren
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insisted that it be written as plainly as
possible, so that it could be printed in
newspapers and understood by all American citizens. Similarly, in Cooper v. Aaron
in 1958, all nine justices signed the opinion in their own hands, in order to signal
the Court’s seriousness (and to enlist
President Eisenhower’s support) in ordering the admission of African American
students to Little Rock public schools
over the opposition of that state’s governor and the local school board. Brown and
Cooper did not, on their own, create public support for ending segregation, but they
were part of a dialogue between the Court,
the president, Congress, and the public.
The Court saw itself as playing a pedagogical role, educating and persuading Americans about basic constitutional principles.
In the end, what paved the way for greater
public acceptance of the societal changes
heralded by Brown and Cooper was political activism that transformed social norms:
in particular, the civil rights movement,
followed by guidelines from the Department of Health and Human Services withholding federal funds from schools that
failed to achieve integration. But the civil
rights movement and the administrative
regulations that followed were themselves galvanized by the Brown decision
and the educative role that it adopted.
Might the Court reclaim this public
education function today? The justices’
resistance to the introduction of cameras
in the courtroom suggests that they may
be more concerned about enhancing their
own reputations (by maintaining a sense
of mystery and authority) rather than
educating the public. On the other hand,
Justice Scalia has argued plausibly that
cameras might decrease public understanding because individual clips would
be taken out of context and played on the
evening news. On the other hand, the
Court’s decision to post audio ½les and
same-day transcripts of oral arguments

has clearly increased the public’s understanding of how the Court works and has
given Americans the ability to engage with
the constitutional arguments on their own
terms. If the justices are unable to respond
to Stephen Colbert’s highly effective attacks, they can at least present their own
deliberations to as wide an audience as
possible.
Still, cameras or audio will never substitute for the role of public educator that
the Court took on in decisions like Brown
and Cooper: that required bipartisan stewardship, of unanimity across party lines,
and a recognition that the Court was
engaged in a task transcending partisan
politics, a task that could be explained to
citizens of different ideologies and backgrounds. That sense of bipartisan stewardship, which Chief Justice Roberts resurrected in the health care decision, is embattled on the Court–and Roberts cannot
preserve it on his own. All of his colleagues
have to decide whether they want to transcend their differences and present a united
face to a divided nation, or whether they
are more interested in being right than
being bipartisan. Roberts has offered his
vision of leadership; it remains to be seen
whether the other justices will follow.
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The Supreme Court in the 21st Century
Geoffrey R. Stone
Abstract: How does the Supreme Court serve the “common good”? What is the Court’s responsibility, as
the ultimate interpreter of the Constitution, in our constitutional system of government? This essay explores that question with an eye on the recent performance of the Court in highly controversial and divisive
cases. What explains the Court’s decisions in cases involving such issues as campaign ½nance regulation,
gun control, abortion, af½rmative action, health care reform, voting rights, and even the 2000 presidential election? This essay argues that there is a right and a wrong way for the Supreme Court to interpret
and apply the Constitution; and whereas the Warren Court properly understood its responsibilities, the
Court in more recent decades has adopted a less legitimate and more troubling mode of constitutional
interpretation.
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American constitutional system. As John Roberts
stated in his con½rmation hearings, the role of the
Court is to serve as a neutral and detached “umpire”
when it enforces the fundamental guarantees of our
Constitution.1 To ful½ll that essential role, the Court
must have the con½dence and respect of the American people. This is a tricky business because when
the Court enforces the guarantees of our Constitution, it usually frustrates the will of the majority.
That is, when it holds a law unconstitutional it is in
effect telling the majority of citizens who supported
that law that they cannot do what they want to do.
This is not the way to be popular.
Nonetheless, the Supreme Court has consistently
been the most respected of the three branches of the
federal government. This is so because, although
the Court often frustrates the short-term preferences
of the majority, the public generally seems to understand that it is acting in a principled manner that
will serve the long-term interests of the nation.
Since 2000, however, the percentage of Americans
who approve of the way the Supreme Court handles its responsibilities has fallen from 62 percent
to only 46 percent. Indeed, in recent years the
© 2013 by the American Academy of Arts & Sciences
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Court’s approval rating has fallen to its
lowest level since polling began in 1972.2
In this essay, I explore three possible
reasons for the decline in public respect
for the Supreme Court: 1) the politicization of the con½rmation process; 2) the
polarization and apparent politicization
of the justices; and 3) the Court’s current
approach to constitutional interpretation.

C

onventional wisdom says that the con½rmation process for Supreme Court justices is now terribly broken. The prevailing
assumption is that the process has become
so polarized and so politicized that nominees feel they must mask their views from
members of the Senate in a way that makes
informed consideration impossible. As one
commentator has observed, many “Americans would like to think the manner in
which people become justices on the
Supreme Court is governed by merit and
objectivity,” but “recent events suggest
something very different.”3 Supreme Court
nominations, it is said, “have become public pitched battles involving partisans,
ideological groups, single-issue groups, and
the press.”4 The common refrain is that
“if only we could get back to the way we
did things in the past, the process would
be so much better.”
This turns out to be mostly correct. In
one sense, though, the assessment is
wrong. It is usually assumed that the
change in the Supreme Court con½rmation process began with the Robert Bork
con½rmation battle in 1987, but in fact it
did not occur until after 2000.5 The change,
though, has been dramatic. Between 1964
and 2000, only 27 percent of eighteen
Supreme Court nominees received twenty
or more negative votes in the Senate. In
the four con½rmations since 2000, 100
percent of the nominees (Roberts, Alito,
Sotomayor, and Kagan) received more
than twenty negative votes. Moreover, between 1964 and 2000, only 30 percent of
142 (2) Spring 2013

the opposing-party senators opposed con- Geoffrey R.
½rmation. Since 2000, 74 percent of the Stone
opposing-party’s senators voted against
con½rmation. This is an extraordinary
shift. In the four con½rmations since
2000, 67 percent of Democrats voted
against Roberts and Alito, and 81 percent
of Republicans voted against Sotomayor
and Kagan. Even more striking, the four
most recent nominees were viewed at the
time of con½rmation as more moderate
on average than the eighteen nominees
put forth between 1964 and 2000. Thus
the dramatic change in voting since 2000
cannot be explained by any shift in the
perceived ideologies of the nominees
themselves.6
Several factors seem to have contributed
to this much more polarized approach to
Supreme Court con½rmations. First, the
Court’s most controversial decision in the
years leading up to this era–Bush v. Gore7
–undoubtedly highlighted the ideological
inclinations of the justices in both the
public and political consciousness. In that
decision, there was a bitter divide between
the more conservative and more liberal
justices, with dramatic consequences for
the nation, at a moment when Americans
were paying close attention to the Court.
The role of ideology could not have been
clearer, and it was missed by neither the
public nor their elected representatives.
Second, historically the con½rmation
process was a largely non-public event.
The press has always covered the most
controversial nominees, such as Alexander
Wolcott in 1811, Louis Brandeis in 1916,
and Hugo Black in 1937; but apart from
such rare exceptions, the public was
largely unaware of–and uninterested in–
the details of nomination and con½rmation. The process therefore had little
political salience. Today, however, the
news media cover Supreme Court nominees as they do presidential candidates;
and senators, presidents, and nominees
37
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are all acutely aware that television cameras are beaming their faces and words
to millions of Americans. People eagerly
await the opportunity to watch the hearings “to see whether the nominee survives.” As legal scholar Chris Eisgruber
has observed, the hearings now take on
the aura of “a high-stakes reality show.”8
This attention has dramatically increased
the political salience of the process.
Third, the politicization of the con½rmation process has been made even more
dramatic by the increasingly aggressive
involvement of interest groups. Although
such groups have long played a role in the
process, there has been a dramatic increase in interest-group participation. An
average of 1.6 interest groups participated
in the hearings for the nine nominees between 1952 and 1967; the average rose to
8.8 for the nine nominees between 1968
and 1983; and it rose again to 27.6 for the
eight nominees between 1984 and 1994.
The average number of interest groups
has skyrocketed to almost one hundred
for the four nominees since 2000.9 Not
only do these groups attempt directly to
persuade senators to their point of view,
but they often carry out aggressive public
relations campaigns to gather public support by portraying nominees as either
harmful or helpful to the political goals of
their members, which may involve such
divisive issues as abortion, af½rmative action, law enforcement, capital punishment,
gun control, state’s rights, women’s rights,
immigration, and the rights of gays and
lesbians. Senators pay careful attention
to these groups because they communicate directly with their constituents, generate substantial contributions for political campaigns, and can help make or
break a bid for reelection. A senator who
ignores these groups does so at his peril.
Fourth, the more general polarization
of the political process has had a substantial impact on the con½rmation process.

As public law expert Richard Pildes reports,
the political parties are now “internally
more uni½ed and coherent, and externally
more distant from each other, than anytime over the last 100 years.” Indeed, “in
1970, moderates constituted 41 percent of
the Senate; today, they are 5 percent.”
The center “has all but disappeared.”10
In the con½rmation process, this has signi½cantly magni½ed the effects of the
other three factors.
The impact of these four factors seems
clear. With a heightened public awareness
of the central role the Supreme Court plays
in resolving fundamental and often highly
controversial conflicts in American society, a greater public appreciation of the
political/ideological nature of the Court’s
decision-making process, effective mechanisms–such as cable news programs,
radio talk shows, the Internet, and energetic interest groups–to bring public and
political pressure to bear on senators, and
a political environment that is increasingly polarized for reasons unrelated to
the con½rmation process, the traditional
understanding that senators ordinarily
should err on the side of deference to reasonable presidential nominations has
fallen by the boards. The consequence is
a highly politicized and polarized con½rmation process unlike anything we have
seen before.

I

t is often thought that, as in Bush v. Gore,
the justices generally vote their ideological convictions. That is, the “conservative”
justices vote for politically conservative
positions, and the “liberal” justices vote for
politically liberal positions. The assumption, moreover, is that they do this not
because of principled differences in their
overall judicial philosophies, but because
they are permitting their ideological preference to trump whatever principled approach to constitutional interpretation
they purport to hold. Is this a fair criticism?
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Before going any further, I should note
that I am using the terms conservative and
liberal rather loosely. In fact, as federal
judge Richard Posner, legal scholar Lee
Epstein, and economist William Landes
have demonstrated, relative to all justices
who have served in the past seventy-½ve
years, recent “conservative” justices (especially Rehnquist, Scalia, Thomas, Roberts,
and Alito) have been very conservative.
Indeed, they are the ½ve most conservative
justices to serve on the Supreme Court in
three-quarters of a century. On the other
hand, the recent “liberal” justices (Stevens,
Souter, Ginsburg, Breyer, Sotomayor, and
Kagan) have been only moderately liberal.
They are nowhere near as liberal as justices like Brennan, Warren, Marshall, and
Douglas. They have not been nearly as
extreme in their liberalism as recent conservative justices have been in their conservatism. Moreover, the two so-called
swing justices in recent years (O’Connor
and Kennedy) have in fact been quite
conservative, though not as extreme in
their conservatism as Rehnquist, Scalia,
Thomas, Roberts, and Alito.11
In the rest of this discussion I will therefore refer to the “very conservative” justices
(Rehnquist, Scalia, Thomas, Roberts, and
Alito), the “moderately conservative”
swing justices (O’Connor and Kennedy),
and the “moderately liberal” justices
(Stevens, Souter, Ginsburg, Breyer, Sotomayor, and Kagan). How, then, have these
justices actually voted? To get a handle
on this question, I asked several colleagues
(without telling them why I was asking)
to identify the most important constitutional decisions since 2000. They came
up with a list of eighteen cases, ranging
across a broad spectrum of constitutional
issues involving, for example, the 2000
presidential election, gun control, voter
disenfranchisement, af½rmative action,
abortion, habeas corpus, due process for
terrorism suspects, takings of private
142 (2) Spring 2013

property, the death penalty, the free speech Geoffrey R.
rights of corporations, freedom of religion, Stone
the rights of gays and lesbians, and the
commerce clause.12
The moderately liberal justices voted for
what would generally be understood as
the more liberal political position 97 percent of the time (seventy of seventy-two
votes; Justice Stevens joined the conservative justices in one of the Guantánamo
cases and in a voting case). The very conservative justices voted for the politically
conservative position 98 percent of the
time (½fty-nine of sixty votes; Chief Justice Roberts broke ranks in the Affordable
Care Act decision). Based on these votes,
it is easy to see why both the public and
members of the Senate perceive the justices as both ideological and polarized.
The all-important swing justices, by the
way, voted two-thirds of the time with the
very conservative justices.13
With this information, it is easy to see
why the public is suspicious of the justices and why the stakes in the nomination and con½rmation process are so high.
Indeed, if one more moderately liberal
justice had been on the Court since 2000
in lieu of one of the very conservative justices, the moderately liberal justices
would have won seventeen of the eighteen
cases.14 If one more very conservative
justice had been on the Court in place of
one of the moderately liberal justices, the
very conservative justices would have
won sixteen of the eighteen cases.15
Citizens United v. Federal Election Commission16 is a useful example of how the conservative justices have played fast-andloose with the law in order to reach the
outcomes they prefer. In Citizens United,
the Court, in a 5-4 decision, held unconstitutional a key provision of the Bipartisan
Campaign Reform Act of 2002 (bcra).17
The speci½c provision the Court invalidated limited the amount of money that
corporations could spend in certain cir39

The
Supreme
Court in
the 21st
Century

40

cumstances to support or oppose the
election of named candidates for federal
of½ce.18
To understand Citizens United, it is ½rst
necessary to establish the constitutional
context of the decision. In 1976, in Buckley v.
Valeo,19 the Supreme Court struck down
several provisions of the Federal Election
Campaign Act of 1971.20 In a key part of
the decision, the Court held in Buckley that
the government cannot constitutionally
limit the amount individuals can spend to
support or oppose the election of political candidates. The Court reasoned that
because expenditure limitations “limit political expression ‘at the core of our electoral process and of the First Amendment
freedoms,’” they cannot withstand First
Amendment scrutiny.21
The question later arose whether corporations have the same First Amendment
rights as individuals to spend unlimited
amounts of money in the electoral process. In 1990, the Supreme Court held in
Austin v. Michigan Chamber of Commerce22
that corporations do not have the same
right in this respect as individuals. In a
6-3 decision, the Court upheld a Michigan
statute that limited the amount that corporations could spend to support or oppose
the election of candidates for state of½ce.
The Court explained that “the unique legal
and economic characteristics of corporations”–such as “limited liability, perpetual life, and favorable treatment of the
accumulation and distribution of assets”–
enable corporations “to use ‘resources
amassed in the economic marketplace’ to
obtain ‘an unfair advantage in the political marketplace.’”23 Noting that the act
was designed to deal with “the corrosive
and distorting effects of immense aggregations of wealth that are accumulated
with the help of the corporate form and
that have little or no correlation to the
public’s support for the corporation’s political ideas,” the Court concluded that

“the State has articulated a suf½ciently
compelling rationale to support its restriction on independent expenditures by corporations.”24
The Court adhered to this view for the
next twenty years. In 2003, for example,
in McConnell v. Federal Election Commission,25
the Court upheld the same provision of
the bcra that it later invalidated in Citizens
United. In McConnell, in a 5-4 decision, the
Court followed Austin and held that the
provision of the 2002 legislation that limited the amount that corporations could
spend in the political process did not violate the First Amendment. The Court reaf½rmed that government’s “power to prohibit corporations . . . from using funds in
their treasuries to ½nance advertisements
expressly advocating the election or defeat
of candidates . . . has been ½rmly embedded
in our law.”26
In the seven years between McConnell
and Citizens United, it became clear that
the positions of the justices on this question were ½xed in stone. Beginning with
Austin, Justices Scalia, Kennedy, and
Thomas voted consistently, in dissent, to
protect what they saw as the First Amendment rights of corporations, without regard to precedent; and after joining the
Court in 2005 and 2006, respectively,
Chief Justice Roberts and Justice Alito
quickly made clear that they too were in
that camp.27 As legal expert Lillian BeVier
astutely observed at the time, “[D]ebate
on these issues has reached an impasse. . . .
The chasm that separates the Justices from
one another appears unbridgeable.”28
Sure enough, in Citizens United, the Court
overruled Austin and McConnell in a 5-4
decision. It held that corporations, like
individuals, have a First Amendment right
to spend unlimited funds in order to elect
or defeat particular political candidates.
The ½ve justices in the majority were
Roberts, Scalia, Kennedy, Thomas, and
Alito. The only “relevant” change in the
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seven years since McConnell was that the
moderately conservative Justice O’Connor
(who had voted with the majority in
McConnell) had been replaced by the very
conservative Justice Alito.29
Justice Kennedy, who wrote the opinion
of the Court in Citizens United, reiterated the
arguments of the dissenters in the earlier
cases, declaring, for example, that even
though corporations are granted special
powers and prerogatives to enable them to
function ef½ciently as economic entities,
“‘[i]t is rudimentary that the State cannot
exact as the price of those special advantages the forfeiture of First Amendment
rights,’”30 and that corporations should
not “be treated differently under the First
Amendment simply because [they] are not
‘natural persons.’”31
Citizens United has been criticized on a
variety of grounds. The most interesting
criticisms suggest not only that the majority was wrong on the merits of the First
Amendment issue, but also that the conservative justices behaved disingenuously
in their handling of the case. There are at
least three reasons for this accusation.
First, there is the issue of precedent. In
theory, at least, “conservative” judges claim
to be respectful of stare decisis. Indeed, that
is part of what it has traditionally meant
to be conservative. Yet in this instance
there were two de½nitive decisions of the
Supreme Court in the twenty years leading
up to Citizens United–Austin and McConnell
–in which the Court had held unequivocally that government can constitutionally limit corporate political expenditures.
The plain and simple fact is that nothing
had changed in the intervening years–
except the makeup of the Court itself.
Second, there is the issue of judicial
overreaching. Both Citizens United and
the solicitor general offered the Court
several ways to resolve the case in favor of
Citizens United without requiring the
Court even to consider the continuing
142 (2) Spring 2013

vitality of Austin and McConnell.32 Tradi- Geoffrey R.
tionally, conservatives have insisted that Stone
courts should resolve constitutional controversies on narrow rather than broad
grounds and should avoiding holding
laws unconstitutional unless there is no
other way to dispose of the case. In Citizens United, however, the conservative justices eschewed the narrow grounds of
decision that were available to it, and
actually ordered the parties to ½le briefs
on the much broader and more controversial question of whether Austin and
McConnell should be overruled. Because
this sort of aggressive overreaching has
traditionally been disdained by conservatives, the Court’s performance in Citizens
United was fair and easy game for those
who condemned the majority’s evident
eagerness to reach out unnecessarily to
pronounce the limit on corporate spending unconstitutional.
Third, there is the question of judicial
activism versus judicial restraint. This is,
for me, the most intriguing facet of the
decision in Citizens United. How should
courts decide how much deference/how
much scrutiny is appropriate in considering the constitutionality of government
action? That is the central question of
American constitutional law, at least insofar as courts are concerned. In the last
half-century, conservatives have derided
judicial activism as illegitimate and called
for a more restrained exercise of the
power of judicial review. In Citizens United,
however, the conservative majority embraced an aggressively activist approach,
disregarding an effort by our nation’s
elected of½cials to bring order to what
they regarded as a dangerously out-ofcontrol electoral process. The stakes were
clearly high, and members of Congress
and the president (Bush II, by the way)
obviously have a high degree of expertise
in such matters. Why, then, didn’t the
conservative justices exercise restraint
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and defer to the judgment of our elected
leaders? This is the question to which I
now turn.

I

t is often assumed that liberals like judicial activism and conservatives like judicial
restraint. It is not so simple. For one thing,
judicial activism and judicial restraint do
not necessarily correlate with liberal and
conservative outcomes. For example, on
such questions as the constitutionality of
af½rmative action, regulations of commercial advertising, gun control laws, and campaign ½nance regulation, judicial restraint
would lead to politically “liberal” results
(upholding the laws) and judicial activism
would produce politically “conservative”
results (invalidating the laws). Not surprisingly, then, at some times in our history judicial activism has been embraced
by conservatives and criticized by liberals,
and at other times judicial activism has
been embraced by liberals and criticized
by conservatives.
In the early years of the twentieth century, for example, conservative justices
employed an aggressive form of judicial
activism to invalidate a broad range of
progressive legislation. During the Lochner
era,33 which lasted for some forty years,34
the Supreme Court invoked “economic
substantive due process” in the name of
protecting the “liberty of contract” to invalidate more than 150 state and federal
laws regulating such matters as child
labor, the insurance industry, banks, minimum wages, maximum hours, the rights
of labor, and the transportation industry.35
Progressive critics of the Lochner-era jurisprudence, like Felix Frankfurter, concluded
that judicial activism was presumptively
illegitimate and unwarranted. The only
principled stance for a responsible justice, he argued, was judicial restraint.36
Other critics of Lochner, however, took
away a very different lesson. In their view,
Lochner was wrong not because judicial
42

activism is wrong, but because Lochner was
not an appropriate situation for judicial
activism. It was this view that Chief Justice Harlan Fiske Stone set forth in 1938 in
his famous footnote #4 in United States v.
Carolene Products Co.37 While burying the
doctrine of economic substantive due process, Stone at the same time suggested that
“there may be narrower scope for operation of the presumption of constitutionality when legislation . . . restricts those
political processes which can ordinarily
be expected to bring about repeal of
undesirable legislation” or when it discriminates “against discrete and insular
minorities” in circumstances in which it
is reasonable to infer that prejudice, intolerance, or indifference might seriously
have curtailed “the operation of those political processes ordinarily to be relied
upon to protect minorities.”38
This conception of selective judicial activism is deeply rooted in the original understanding of the essential purpose of judicial review in our system of constitutional
governance. The framers of our Constitution wrestled with the problem of how to
cabin the dangers of overbearing and intolerant majorities. For example, those who
initially opposed a bill of rights argued that
a list of rights would serve little, if any,
practical purpose, for in a self-governing
society the majority could simply disregard
whatever rights might be “guaranteed” in
the Constitution. In the face of strenuous
objections from the Anti-Federalists during the rati½cation debates, however, it
became necessary to reconsider the issue.
On December 20, 1787, Thomas Jefferson
wrote James Madison from Paris that, after
reviewing the proposed Constitution,
he regretted “the omission of a bill of
rights.”39 In response, Madison expressed
doubt that a bill of rights would “provide
any check on the passions and interests of
the popular majorities.” He maintained
that “experience proves the inef½cacy of
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a bill of rights on those occasions when
its controul is most needed. Repeated
violations of these parchment barriers have
been committed by overbearing majorities in every State” that already had a bill
of rights. In such circumstances, he asked,
“What use . . . can a bill of rights serve in
popular Governments?”40
Jefferson replied, “Your thoughts on the
subject of the Declaration of rights” fail
to address one consideration “which has
great weight with me, the legal check which
it puts into the hands of the judiciary.
This is a body, which if rendered independent . . . merits great con½dence for their
learning and integrity.”41 This exchange
apparently carried some weight with Madison. On June 8, 1789, Madison proposed
a bill of rights to the House of Representatives. At the outset, he reminded his colleagues that “the greatest danger” to liberty
was found “in the body of the people,
operating by the majority against the
minority.”42 Echoing Jefferson’s letter, he
stated the position for judicial review, contending that if these rights are “incorporated into the constitution, independent
tribunals of justice will consider themselves
. . . the guardians of those rights; they will
be an impenetrable bulwark against every
assumption of power in the legislative or
executive; they will be naturally led to resist
every encroachment upon rights expressly
stipulated for in the constitution by the
declaration of rights.”43
This reliance on judges, whose lifetime
tenure would hopefully insulate them from
the need to curry favor with the governing majority, was central to the framers’
understanding. Alexander Hamilton, for
example, strongly endorsed judicial review
as “obvious and uncontroversial.” The
“independence of the judges,” he reasoned, is “requisite to guard the constitution and the rights of individuals from
the effects of those ill humours which . . .
sometimes disseminate among the peo142 (2) Spring 2013

ple themselves.” Judges, he insisted, have Geoffrey R.
a duty to resist invasions of constitutional Stone
rights even if they are “instigated by the
major voice of the community.”44
It was this “originalist” conception of
judicial review that informed the Warren
Court’s selective judicial activism, as well
as the approach of the moderate liberals
who are currently on the Court. As a rule,
the Warren Court gave a great deal of deference to the elected branches of government–except when such deference would
effectively abdicate the responsibility the
framers had imposed upon the judiciary
to serve as an essential check against the
inherent dangers of democratic majoritarianism. They therefore invoked activist
judicial review primarily in two situations:
1) when the governing majority systematically disregarded the interests of a historically underrepresented group (such
as blacks, ethnic minorities, political dissidents, religious dissenters, and persons
accused of crime); and 2) when there was
a risk that a governing majority was using
its authority to stifle its critics, entrench
the political status quo, and/or perpetuate its own political power.
Consider, for example, Brown v. Board of
Education,45 which prohibited racial segregation in public schools, Loving v. Virginia,46 which invalidated laws forbidding
interracial marriage, Engel v. Vitale,47 which
prohibited school prayer, Goldberg v. Kelly,48
which guaranteed a hearing before an
individual’s welfare bene½ts could be terminated, Reynolds v. Sims,49 which guaranteed “one person, one vote,” Miranda v.
Arizona,50 which gave effect to the prohibition of compelled self-incrimination,
Gideon v. Wainwright,51 which guaranteed
all persons accused of crime the right to
effective assistance of counsel, New York
Times v. Sullivan,52 which limited the ability of public of½cials to use libel actions to
silence their critics, and Elfbrandt v. Russell,53
which protected the First Amendment
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rights of members of the Communist
Party. Each of these decisions clearly
reflected the central purpose of judicial
review–to guard against the distinctive
dangers of majoritarian abuse.
As I noted at the outset of this essay,
anti-majoritarian decisions generally do
not sit well with the majority. It is therefore hardly surprising that this jurisprudence excited biting criticism, especially
in the political arena. By the late 1960s,
Richard Nixon was able to make the
Court’s “judicial activism” a signi½cant
issue in national politics. Within a few
short years, Nixon appointed Warren
Burger, Harry Blackmun, Lewis Powell,
and William Rehnquist to the Court.
Although these justices varied over time
in their adherence to “judicial restraint,”
their presence soon transformed the Court,
leaving the vision of the Warren Court in
its wake.
The change in the Court’s understanding
of its role since 1968 has been dramatic.
In the twenty-½ve years between 1968 and
1993, Republican presidents made twelve
consecutive appointments to the Court.
The movement to the right continued
under George W. Bush, who appointed
the very conservative Samuel Alito to replace the moderately conservative Sandra
Day O’Connor. But that still leaves the
question: what does “conservative” mean
in the modern era?
This brings me back to Citizens United. If
conservative justices adhered to the judicial restraint conception of judicial review,
they would surely have upheld the law at
issue in Citizens United. Only by invoking
a high degree of judicial scrutiny and aggressively second-guessing the judgments
of Congress and the president could the
conservative justices justify their position
in Citizens United. How, then, could the
½ve conservative justices have invalidated the challenged law in Citizens United?
The answer is simple. John Roberts,

Antonin Scalia, Anthony Kennedy, Clarence Thomas, and Samuel Alito are not
committed to judicial restraint. Rather,
like the liberal justices of the Warren
Court, they employ a form of selective judicial activism. But these justices would have
joined few, if any, of the Warren Court
decisions I listed earlier. Nonetheless, and
despite the conservative rhetoric about
“strict constructionism,” “originalism,”
“judicial restraint,” and “call[ing] balls
and strikes,”54 the current conservative
justices are just as activist as their liberal
predecessors–but in a wholly different
set of cases.
In a series of aggressively activist decisions, the current conservative justices have
held unconstitutional af½rmative action
programs,55 gun control regulations,56
limitations on the authority of corporations to spend at will in the political process,57 restrictions on commercial advertising,58 laws prohibiting groups like the
Boy Scouts from discriminating on the
basis of sexual orientation,59 policies of the
state of Florida relating to the outcome of
the 2000 presidential election,60 and federal legislation regulating guns, age discrimination, the environment, and violence against women.61 The challenge is to
½gure out what theory of judicial review
or constitutional interpretation drives
this particular form of activism.

C

onservative justices and politicians
repeat endlessly that, in their interpretation and application of the Constitution,
they are strict constructionists who apply
rather than invent the law. They are judicially restrained. They just call balls and
strikes. But Citizens United, and a host of
other similarly activist decisions in recent
years, cannot be explained or justi½ed with
any of these clichés. What, then, is going
on in these cases?
To answer that question, we need to
step back and do the same thing with the
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Rehnquist and Roberts Courts that I suggested earlier about the Warren Court.
That is, we should look at the outcomes
and identify those cases in which the
conservative justices tend to be judicially
restrained and deferential and those in
which they take an activist approach. If we
do that, we discover two obvious patterns.
First, the conservative justices have generally been very deferential in cases in
which minorities (whether African Americans, Hispanics, gays and lesbians, women,
religious minorities, or persons accused
of crime) challenge the constitutionality
of government action that disadvantages
them.62 But these are precisely the cases
in which activist judicial scrutiny is most
appropriate. Second, these same justices
have generally been most activist in protecting the interests of corporations, commercial advertisers, gun owners, whites
challenging af½rmative action programs,
the Boy Scouts when that organization
claims a First Amendment right to exclude
gay scoutmasters, and George W. Bush in
the 2000 presidential election.
These patterns cannot plausibly be
explained by any principled theory of
constitutional interpretation. Rather, to
paraphrase Justice Frankfurter’s critique
of an earlier generation’s judicial activism,
the selective activism of the current conservative majority seems to be born out
of “their prejudices and their respective
pasts and self-conscious desires.”63 These
decisions reflect not a principled approach
to constitutional interpretation, but a set
of personal and ideological preferences
about such matters as guns, corporations,
gays, commercial activity, religion, and
George W. Bush. This is, to say the least, a
worrisome state of affairs. It is no wonder
that the Supreme Court has fallen, and
fallen hard, in the eyes of the American
people.
A central responsibility of the Supreme
Court is to promote the common good by
142 (2) Spring 2013

thoughtfully interpreting and applying Geoffrey R.
the U.S. Constitution in a disinterested and Stone
principled manner. The American republic is deeply dependent on the con½dence
of our citizens in the Constitution and in
the rule of law. When justices undermine
that con½dence, they betray their most
fundamental responsibility and endanger
the common good.
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“Self-Interest Well Understood”:
The Origins & Lessons of
Public Con½dence in the Military
Andrew A. Hill, Leonard Wong & Stephen J. Gerras
Abstract: In recent decades, the U.S. military has enjoyed high levels of public con½dence. We argue that
the rise (and sustainment) of public con½dence in the military reflects two phenomena. First, the public
has a high regard for the military and its mission, arising from a shift to a professional (nonconscript)
force that is perceived to be competent, fair, and accountable. Second, the public has little fear of military
abuses in the domestic arena, owing chiefly to the reduced domestic presence of the military in the
post–World War II era, with less emphasis on the physical defense of the homeland; and to the military’s
careful cultivation of an apolitical culture since Vietnam. We conclude with a brief discussion of the military’s efforts to develop and encourage public-mindedness among its members, and the challenges to
replicating the military approach in other institutional settings.

The U.S. military continues to be America’s most
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admired public institution, held in high esteem
despite a broader decline in the public’s regard for
American institutions.1 Indeed, many see the military as the exemplary American institution, from
which the nation should derive lessons for application to myriad aspects of public and private life,
including developing citizenship and civic engagement among America’s youth. Yet the relationship
between the American people and its defense
establishment has historically been anchored in
two opposing sentiments: on one side, Americans
see a large, standing military as a potential threat to
liberty; on the other, they revere the U.S. military
for its role in establishing the nation in revolution,
preserving it against rebellion, and defending it
from foreign aggression. In this essay, we examine
the sources and implications of public trust in the
military. We argue that the rise and sustainment of
public con½dence in the military reflects the ascendance of the latter view (reverence for the military
U.S. Government Document: No rights reserved
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and its mission) and the subsidence of
the former (fear of military abuses in the
domestic arena); and we explore the possible causes of these changes.

I

n recent decades, Americans’ con½dence
in the military and its leaders has risen
(see Figures 1 and 2, and Table 1). This
increasing trust in and regard for the
armed forces has been the notable exception to a general decline or stagnation in
Americans’ regard for other key institutions. The judiciary, organized religion,
public schools, universities, the executive
and legislative branches of government,
the press, corporations, banks, organized
labor–all have suffered to some extent.
Why not the military? What accounts for
this divergence?
One possible explanation is that the
country is becoming more militaristic,
but little evidence supports this view.
Fewer and fewer Americans serve in the
military. As of 2010, active-duty military
personnel made up less than 1 percent of
the labor force; adding the National Guard
and Reserve Component raises the total
to about 1.5 percent (see Figure 3). Indeed,
some are concerned that the men and
women of the armed services are becoming increasingly isolated from the nation
they serve. In a speech at Duke University
in September 2010, then-Secretary of
Defense Robert Gates observed, “There is
a risk over time of developing a cadre of
military leaders that politically, culturally
and geographically have less and less in
common with the people they have sworn
to defend.” Such was the gist of a recent
Time magazine cover story as well.2
What about the defense industry? Are
public sympathies driven by economic ties
to the military? It appears unlikely. Since
1981, defense spending has declined relative to gdp and has been relatively stable
as a percentage of total government outlays. Thus, America’s personal and eco50

nomic ties to its armed services have
weakened in recent decades.
Suspicion of military power is rooted
in the revolutionary ideals of the early
American republic. The founders’ fear of
an unchecked military reflected both
their personal experience of abuse at the
hands of the British soldiery and their
knowledge of history, particularly that of
the Roman republic. In the military rule
of Sulla, Julius Caesar, and other Romans,
the American revolutionaries and framers
of the Constitution perceived archetypes
for what happens when too much power
is entrusted to a charismatic leader of an
army. Though agrarian democrats (Thomas Jefferson) disagreed with federalists
(Alexander Hamilton and James Madison) in many fundamental questions of
government, both groups believed that a
standing army could endanger freedom.
In a speech to the Constitutional Convention in 1787, Madison expressed that fear:
In time of actual war, great discretionary
powers are constantly given to the Executive Magistrate. Constant apprehension of
War, has the same tendency to render the
head too large for the body. A standing military force, with an overgrown Executive,
will not long be safe companions to liberty.
The means of defense against foreign danger, have been always the instruments of
tyranny at home.

Article 2, Section 2 of the Constitution
lays out civilian control of the armed
forces. More limitations (direct and indirect) on the powers of the military were
enumerated in the Bill of Rights: notably,
in the right to bear arms, the protection
from quartering troops, and the protection from unreasonable search and
seizure. The Posse Comitatus Act (1878)
further limited the military’s role in the
domestic sphere. Reacting against Reconstruction, the Congress forbade the use of
the Army for the enforcement of domes-
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Figure 1
Percentage of Respondents Expressing “a great deal” or “quite a lot” of Con½dence
in American Institutions, 1973–2011

Andrew A.
Hill,
Leonard
Wong &
Stephen J.
Gerras

Note that no survey was conducted in 1992. Source: Figure created by authors based on Gallup poll data.

Figure 2
Percentage of Respondents Expressing “a great deal” of Con½dence in the
“people in charge of running” American Institutions, 1971–2011

Source: Figure created by authors based on Harris poll data.
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The Origins Table 1
& Lessons Twenty-Year Change (between 1981 and 2011) in Percentage of Respondents
of Public Expressing “a great deal” or “quite a lot” of Con½dence in American Institutions
Con½dence
in the
Military

1981

2011

Change

The Church/Organized Religion

64

48

-16

The Military

50

78

28

U.S. Supreme Court

46

37

-9

Public Schools

42

34

-8

Congress

28

12

-16

Organized Labor

28

21

-7

Big Business

20

19

-1

Source: Table created by authors based on Gallup poll data.

Figure 3
The Military as a Percentage of the Labor Force, 1950–2010

Source: Figure created by authors with data provided courtesy of the Bureau of Labor Statistics and the Congressional Research Service.
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tic laws, except by another act of Congress or a modi½cation of the Constitution. Although one may still ½nd fears of
the domestic abuses of a too-powerful
military in works of ½ction, and in the
paranoid fantasies of the political fringes,
recent history has given Americans little
cause for worry in this regard. As a result,
Americans’ historical fears of a too-powerful military have faded. Three changes
have driven this trend.
First, the domestic footprint of the military has been dramatically reduced in
recent decades. Through ½ve rounds of
Base Realignment and Closure (brac)
from 1989 to 2005, 350 military installations have been closed. The number of
active-duty military personnel has declined
as well, from around 3 million in 1970, to
2 million in 1980, to slightly fewer than 1.5
million today. Relative to the U.S. population, this downsizing has been large:
active-duty military personnel accounted
for 1.5 percent of the population in 1970,
0.9 percent in 1980, and just 0.48 percent
in 2010.
Second, the U.S. military’s role of
national defense (the physical garrisoning
and defense of the United States itself )
has had little signi½cance in military
planning and deployment since 1945.
Ostensibly, all American military actions
are in defense of the U.S. Constitution.
The oath taken by the men and women of
the armed services names “all enemies,
foreign and domestic” (emphasis added); but
in recent U.S. history, foreign enemies
operating on foreign soil have predominated. The 9/11 attacks are a notable
exception, although their unconventional
character and brief duration precluded
any signi½cant U.S. military involvement
in combating them. U.S. military power
is projected across the globe but is barely
noticeable at home. Since 1970, federal
forces have been used only once in the
domestic enforcement of law and order,
142 (2) Spring 2013

when Marine and Army units were sent
to rioting areas of Los Angeles in 1992.3
Third, the military has generally
detached itself from domestic politics. In
the ½rst century of U.S. presidential politics, the boundary between military and
political high of½ce was porous. Military
accomplishments ½gured largely in the
political rise of numerous American
presidents, including thirteen of the ½rst
twenty-½ve, from George Washington to
Theodore Roosevelt. Yet the current culture of the U.S. armed services frowns on
overt political activity by senior military
leaders–active or retired–despite the
conservative leanings of the majority of
of½cers. If the spectrum of politicization
ranges from the apolitical model espoused
by General George Marshall to the highly
politicized maneuverings of General
Douglas MacArthur, the current military
leans strongly in the direction of Marshall.
The political community is also increasingly detached from the military. While
numerous veterans (primarily from World
War II) have sought and obtained the
presidency,4 the last senior military of½cer
to obtain his party’s nomination for the
presidency is also the last one to win the
of½ce: General Eisenhower, who served
as nato commander prior to the 1952
election. Of the nation’s 541 Senators and
Representatives in the 112th Congress
(2011–2013), 118 served or currently serve
in the military (9 served in the National
Guard or the Reserve), approximately 22
percent of the membership.5 Although
this ½gure is considerably higher than the
proportion of veterans in the general U.S.
population, Congress is more male (83
percent) and older (an average age of
57.8) than the general population, so a
greater proportion became adults during
the conscription era, skewing the probability of military service. Perhaps more
signi½cant is the strong downward trend
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in military experience in Congress, demonstrating how the post–conscription
era population is now occupying a
greater proportion of government positions. According to the Congressional
Research Service:
The number of veterans in the [current]
Congress reflects the trend of a steady
decline in recent decades in the number of
Members who have served in the military.
For example, there were 298 veterans (240
Representatives, 58 Senators) in the 96th
Congress (1979–1981); and 398 veterans
(329 Representatives, 69 Senators) in the
91st Congress (1969–1971).6

Thus, through the military’s shrinking
footprint, its far-flung activities, and its
maintenance of an apolitical culture (at
least when viewed from the outside), it
has become less relevant to the daily life
of the average citizen. It may be that a
crucial element to preserving and increasing public trust in the military is maintaining a distance between the preparation, conduct, and control of military
operations and the domestic lives of
Americans. In this way, the nation’s traditional wariness toward military power
has to some extent receded in recent
decades. At the inception of the all-volunteer military four decades ago, some
observers worried that it would emerge
as a modern Praetorian Guard or a potent
political menace. These fears have thus
far been unfounded.

Societal trust in the military has not

always been as high as it is today. The
American people have a long-standing
respect for the principles of duty and
sacri½ce embodied by the nation’s armed
forces, as well as a belief that the conduct
of war has a rightful place in establishing
and protecting the nation. The United
States may have been “conceived in liberty,” but it was birthed, and preserved, in

54

blood: in the rebellion against England;
in the Civil War; in wars of expansion
against Mexico, Native Americans, and
Spain; and in the wars of the twentieth
and twenty-½rst centuries. Indeed, from
the viewpoint of the American people,
the great lesson of the twentieth century
was that American military power accompanied by the spread of Anglo-Saxon
models of government and economy
wrought widespread peace and prosperity.
This triumph, however, was not without setbacks. The Vietnam War was a
traumatic experience for the U.S. military, and it damaged public con½dence in
the armed services. In 1966, a Harris survey found that 61 percent of respondents
had “a great deal of con½dence” in the
military’s leadership; ½ve years later, just
27 percent felt that way.7 Yet these effects
of the war were not restricted to the leadership of the armed services. The events
surrounding the war undermined trust in
the leadership of virtually all major American institutions (see Table 2). What is
notable is that only the military has
recovered the con½dence that it lost.8
As discussed above, part of this recovery
may stem from a decline in public fears of
military interference in civic life. But a
purely negative explanation for the rise in
con½dence in the military is incomplete.
Institutions also derive public support
from other factors: namely, competence
and a concern for society’s best interests.
Thus, has the military become more competent and more public-minded since the
Vietnam War?

The consensus within the military is

that the force has achieved a high level of
readiness and effectiveness. Yet the transition from a conscript to an all-volunteer
force initially resulted in a decline in
competence–what then-Army Chief of
Staff General Edward Meyer called “the
hollow force.”9 (The term still has great
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Table 2
Percentage of Respondents Expressing “a great deal” of Con½dence in the “people
in charge of running” American Institutions (bold indicates decline from prior survey)

1966

1971

1981

1991

2001

2011

Change,
1966–2011

Organized Religion

41

27

22

21

25

24

-1 7

The Military

61

27

28

47*

44

57

-4

U.S. Supreme Court

50

23

29

15

35

24

-26

Congress

42

19

16

9

18

6

-3 6

Major Educational
Institutions

61

37

34

32*

35

30

-3 1

The Press

29

18

16

13*

13

11

-18

Organized Labor

22

14

12

21

15

15

-7

Major Companies

55

27

16

20

20

13

-42
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*Figure is an average of nearest adjacent data because no response was provided for 1991. Source: Harris, Index of
Con½dence, May 18, 2011, http://www.harrisinteractive.com/NewsRoom/HarrisPolls/tabid/447/ctl/ReadCustom
%20Default/mid/1508/ArticleId/780/Default.aspx.

resonance in the defense community; it
has been invoked, for example, in current
discussions of the effects of defense
budget cuts.) By the mid-1970s, signi½cant
changes were under way in the Army
(and in the military more broadly) that
would result in the professional, effective
force that executed U.S. policy in Grenada,
Panama, Kuwait, the Balkans, and elsewhere.10
Certainly, there have been struggles
and failures. For the sake of this analysis,
we distinguish operational/tactical problems (the result of poor military planning
or execution, or of effective enemy action)
from scandal (the result of personal or
institutional failure). Operational struggles
include the failed rescue of hostages in
Iran in 1980 (Operation Eagle Claw); the
1983 bombing of the Marine Corps bar142 (2) Spring 2013

racks in Beirut; Task Force Ranger
(“Black Hawk Down”) in Somalia in
1993; and most recently, the military’s
slow response to the development of the
insurgency in Iraq. In the wake of these
setbacks, the U.S. military has demonstrated remarkable resilience and strength,
and the American public has been forgiving. Indeed, the blame for operational or
tactical military failures tends to rest
with the political leadership of the military: the president and the secretary of
defense, among others. Consider, for
instance, the repudiation of the conduct
of the Iraq War as demonstrated in the
2006 U.S. midterm elections. This pattern is supported by the civil-military
relations model described above: U.S.
military leaders have assumed a largely
instrumental role in the formulation of
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national security and military policy.
Thus, they advise but defer ½nal judgment
to their civilian leaders and, perhaps
more signi½cant, avoid public dissent
once a policy decision is made. As General
Colin Powell describes it: “When we are
debating an issue, loyalty means giving
me your honest opinion, whether you
think I’ll like it or not. Disagreement, at
this stage, stimulates me. But once a decision has been made, the debate ends. From
that point on, loyalty means executing
the decision as if it were your own.”11
The military’s ability to avoid blame
for its recent operational or tactical struggles may be partly rooted in its current
approach to civil-military relations. While
loyalty in response to criticism of policy
may seem an obvious behavior for military professionals, there are legal alternatives available to them. Indeed, a standard question asked of service chiefs in
their con½rmation hearings is whether
they will express their personal views of
executive policy when questioned by
Congress. The answer given is yes; but in
recent memory there have been few
instances of such candor. We would do
well to remember that an of½cer’s oath is
to support and defend the Constitution
–not the policies of an administration.
Prior generations of military leaders
occasionally interpreted this as an obligation to resist what they perceived to be
the dangerous errors of their civilian
leaders.
From the 1930s through the 1960s, the
debate on military policy was often both
public and acrimonious. For example,
Army Chief of Staff General Matthew
Ridgway waged a long (and futile) campaign against President Eisenhower’s
“new look” military policy.12 The president did not nominate Ridgway to a second term, selecting as his replacement
General Maxwell Taylor, who promised
to be more pliant. (He wasn’t, as it turned

out.) At the end of the Vietnam War, the
U.S. military’s leaders understood well
that exercising a ½rmer hand in the formulation of policy has a cost: shared
responsibility for policy failures. The current model for civil-military relations
pushes much of that responsibility back
to civilian leaders. The military has sustained the public perception of competence through its effective execution of
the policies it is given. Rightly or not, the
public therefore understands military
failures as being rooted not in the military’s execution, but in unwise policy.

I

n addition to valuing competence, society
also expects institutions to serve a greater
good. This public-mindedness is grounded
in three principles: selflessness, accountability, and fairness. These factors are
highlighted by the other institutions that
enjoy widespread public con½dence: small
business and the police. According to a
2011 Gallup poll, 78 percent of Americans
expressed “a great deal” or “quite a lot”
of con½dence in the military; 64 percent
said the same for small business, and 56
percent for the police. In contrast, Congress (12 percent), the presidency (35 percent), and big business (19 percent) are
held in relatively low regard by the American public.
What does the military have in common
with the police and small business? In the
case of the former, unsel½sh service is a
common trait. The police (ideally) have
no other purpose than to protect and
serve the nation’s communities. In performing this service, capable men and
women make sacri½ces. They give up
potentially lucrative and rewarding opportunities in other jobs. They put themselves in danger, sometimes sacri½cing
their lives. Small business is perceived to
share two key traits with the military:
fairness and accountability. In small business, Americans see the best qualities of
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the nation’s economic system (opportu- leaders, such removals are usually careernity for those who seek it, rewards for ending. The Walter Reed scandal, for
those who succeed), absent the abuses instance, ended the careers of two generand corruption that they impute to big als (including the surgeon general at the
business and banks. Small business own- time); the secretary of the army was ½red
ers pursue self-interest, but their success as well. For men and women who have
is deserved because it emerges from their chosen careers in the military, honor and
own hard work and not from a manipula- reputation are the currency of personal
tion of the system’s resources. Small success. To end a career in disgrace is a
businesses create wealth and opportuni- powerful symbol and a reminder of perty; they are a gateway for immigrants to sonal and institutional accountability.
enter the American middle class, and The public appears to understand this. It
they evoke the entrepreneurial spirit and does not expect perfection from the milimythos of American economic history tary; it expects consequences for internal
–think of Andrew Carnegie, Bill Gates, failures. The military has generally satthe ½ctional heroes of Horatio Alger sto- is½ed these expectations.
ries, and so on. Furthermore, small busiIn their book The Meritocracy Myth,
ness owners are exposed to risk; if a small sociologists Stephen McNamee and
business fails, it is left to fail. Thus, fair- Robert Miller argue that the American
ness works both ways.
dream rests upon the belief that America
Accountability and merit-based rewards is a land of limitless opportunity in which
are two sides of the same coin: there is no individuals can go as far as their own
justice in rewarding success if there are merit takes them.13 Individuals get out of
no consequences to failure. In this regard, the system what they put into it, and getwe may understand some of what lies ting ahead is based on individual merit
behind the military’s resilience in the –a combination of factors including
face of a second challenge: scandal. innate abilities, working hard, having the
Unlike tactical or operational failure, right attitude, and having high moral
scandal presents a different problem. It is character. McNamee and Miller go on to
typically a failure of the institution itself, point out, however, that certain social
and blame therefore must reside within forces in America can suppress or negate
it. One may ask how the military has sus- the effects of merit in the race to get
tained the public’s con½dence through ahead. Such forces include inheritance,
wrenching institutional failures: for social and cultural advantages, unequal
example, Abu Ghraib, the Walter Reed educational opportunity, the decline of
scandal, and the Pat Tillman friendly-½re self-employment, and discrimination in
cover-up. This is a complex question that all its forms. Yet the military is seen to be
is beyond the scope of this essay. How- relatively free of these sources of injustice.
The military places soldiers, sailors,
ever, the military’s culture of accountability is a crucial element of the institution’s marines, and airmen and women in a culture in which advancement and recogniresilience.
The military’s internal processes of tion are based on individual achievement.
self-correction and policing are swift and The social sources of injustice described
generally unambiguous. When wrong- by McNamee and Miller are countered
doing occurs, the perpetrators are brought by military policies that eliminate nepoto justice. Incompetent leaders are re- tism, negate socioeconomic and cultural
moved from their positions; for senior differences, and express zero tolerance
142 (2) Spring 2013
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for any type of discrimination. Nepotism
and inheritance are eliminated by the
lack of horizontal entry into the profession. The only way to move up the hierarchy in the military is to start at the bottom. Thus, most Americans believe that
the military provides opportunity to all
Americans; they have faith that competence is recognized and rewarded, and
that training and educational resources
are provided. Simultaneously, they are
reassured by the fact that incompetence
and failure have consequences in the military. Much of the anger toward American
corporations today stems from the feeling that the men and women who lead
these ½rms have escaped the just consequences of their actions. This offends
Americans’ strong sense of fairness.

The military’s embodiment of selfless-

ness, merit, and accountability has led
some to seek broader lessons from the
example set by the armed forces. In particular, the military is offered as an exemplar in instilling the notions of service
and civic responsibility in America’s
youth. Calls to reinstate a draft (or at least
a draft as a part of compulsory national
service) are indicative of this sentiment.
According to this view, the draft, beyond
meeting the manpower requirements of
the military in a way that reflects the
society it serves, would draw the country
together through the common experience of national service, would encourage the development of shared values,
and would be a powerful remedy for the
individualism that seems to dominate
today’s society. The sociologist Charles
Moskos, harkening back to the draft days
in the post–World War II era, has noted:
During the peaceful years of the 1950s–a
time not unlike our own, when the threat
of mass destruction hung in the air–most
Ivy League men had to spend two years in
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uniform, before or after college, working
and bunking with others of very different
backgrounds and races (the military,
remember, was about the only racially
integrated institution at the time).
This shared experience helped instill in
those who served, as in the national culture
generally, a sense of unity and moral seriousness that we would not see again–until
after September 11, 2001. It’s a shame that
it has taken terrorist attacks to awaken us
to the reality of our shared national fate.
We should use this moment to rebuild
institutions like the draft that will keep us
awake to this reality even as the memory of
the attacks fades.14

While a return to the draft seems a
remote possibility, there are other ways
to leverage the virtues of the military in
promoting good citizenship, and to translate the values engendered through military training, education, and leadership
development. Retired military of½cers
have been summoned to lead troubled
school districts in places such as Washington, D.C., Seattle, Huntsville, and
Wake County, North Carolina. Programs
to rehabilitate wayward juveniles via teen
boot camps and junior rotc detachments have multiplied in schools across
the nation in an effort to instill the values
of self-discipline and leadership. Additionally, public school military academies have emerged in response to the
yearning for renewed citizenship. In
Chicago–where more than ten thousand
high school students now wear a uniform
to class–retired Army of½cer and current principal of the Chicago Marine
Academy, Paul Stroh, has stated that the
mission of public military schools is simply to “produce a student that is prepared
for post-secondary education and that
eventually will become a leader in their
community, at the city, the state, or even
the national level.”15
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Turning to the military model for the
education of America’s youth has received
some criticism. Boot camps have been
under closer scrutiny after instances of
abuse, junior rotc and public school
military academies have been accused of
surreptitiously serving as recruiting of½ces, and the pedagogical competence of
military of½cers serving in positions of
educational leadership has been questioned. Nevertheless, admiration for the
role of the military in imbuing the values
of citizenship in young people has endured.
But what exactly is it about the military
that takes America’s youth–who are
often in a stage of life more characterized
by self-interest and sel½shness than
sacri½ce and selflessness–and transforms
them into soldiers, marines, sailors, and
airmen who are willing to set aside selfinterest in pursuit of the greater good?16
What makes them willing to expose themselves to the consequences of their decisions (including the potential loss of life)
when a different career choice would
offer a path less fraught with danger? Is it
the stripping away of the individual identity in order to emphasize uniformity
(and uniforms)? Is it the discipline of a
hierarchical system with clearly de½ned
ranks, organizational rituals, customs, and
courtesies? While these aspects of the
military are often the most noticeable, they
are also the most super½cial. The development of selfless and responsible citizens
begins with the recognition that service
members are, above all, Americans; and
an acceptance of the contradiction inherent to American society: the tension between self-interest and individualism, on
the one hand, and commitment to and sacri½ce for the common good, on the other.

I

nstead of stamping out all vestiges of
American individualism in its members,
the U.S. military surrounds its members
142 (2) Spring 2013

with a culture that rede½nes self-interest.
It is a culture that relies on what Alexis de
Tocqueville called “self-interest well
understood.” From his travels throughout the United States during the early
1800s, Tocqueville noted:
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Americans . . . are pleased to explain almost
all the actions of their life with the aid of
self-interest well understood; they complacently show how the enlightened love
of themselves constantly brings them to
aid each other and disposes them willingly
to sacri½ce a part of their time and their
wealth to the good of the state. . . . Each
American knows how to sacri½ce a part of
his particular interests to save the rest.17

Tocqueville’s Americans valued their
liberty–their ability to choose for themselves and enjoy the fruits of their
labors–yet they also grasped the essential paradox of liberty: that its maintenance requires collective action. People
during that period understood that citizens who acted to further the interests of
society ultimately served their own interests through the betterment of the society in which they lived. This could happen
only if they subjected themselves to a collective authority of civic and political
groups.
Some have lamented the decline of the
civic society Tocqueville observed (notably Robert Putnam in his book Bowling
Alone), but the American military retains
the individualism essential to being an
American while also emphasizing the
principle of “self-interest well understood.” Uniforms, jargon, salutes, discipline, and hierarchy may encourage this
principle, but as social psychologist
Edgar Schein points out, these are secondary reinforcing mechanisms–practices
that are visible to outsiders, and therefore likely to be seen as the roots of the
organizational culture.18 They tell us that
some sort of culture is present, but they
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do not tell us how it came about, what it
does, or how it endures.
It is through its leaders–from the lowest level sergeant to the highest ranking
general–that the military passes on its
culture of “self-interest well understood.” In the army, for example, this
process begins the ½rst day a new member is introduced to the military via the
drill sergeant, who, along with the noncommissioned of½cer (nco) corps in
general, epitomizes the two characteristics that make the military a well-regarded American institution: competence
and selflessness. These two themes characterize the Noncommissioned Of½cer
Creed (abridged below), which is recited
with pride by every sergeant in the Army:
No one is more professional than I. . . . Competence is my watchword. My two basic
responsibilities will always be uppermost
in my mind–accomplishment of my mission and the welfare of my soldiers. . . . All
soldiers are entitled to outstanding leadership; I will provide that leadership. I know
my soldiers and I will always place their
needs above my own.

For many new soldiers, the nco is the
½rst adult in their lives whose primary
purpose is to develop them into better
men and women, and better leaders. In
their ncos, soldiers discover a curious
mix of high expectations, hard truths,
and unexpected compassion. Soldiers
gradually realize that ncos are drastically
underpaid considering their line of work,
spend inordinate time working with soldiers at the expense of family and personal needs, and are utterly devoted to their
soldiers and the Army. Soldiers learn that
ncos take equal pride in being the
“backbone of the Army” and subordinating their needs and interests to those of
the of½cers over them or the soldiers
under them. Through constant exposure
to these role models, each new genera60

tion in every service of the military learns
the principle of “self-interest well understood.”
The culture is also embedded through
the actions and attitudes of military leaders
at the highest levels. As discussed above,
the U.S. military is led by civilians. The
concept of civilian control of the military
ensures that the most decorated, highest
ranking of½cers will still subordinate
their views to the civilians appointed over
them. It is the duty of military of½cers to
render their expert military opinion, but
it is the decision of the civilian political
leadership that determines the strategic
direction of the military. For the good of
the nation, military leaders are subordinate to their elected political leaders.
From President Truman’s ½ring of General Douglas MacArthur in 1951, to General Stanley McChrystal’s relief as commander of forces in Afghanistan in 2010
by President Obama, history provides
numerous examples of this subordination–a fact built on service and accountability.

The men and women of the armed forces,

including senior of½cers, sacri½ce a great
deal of personal liberty. They subordinate
their wills to the protection of the U.S.
Constitution and, more tangibly, to the
will of their superiors and the code of
conduct of the organization. Yet such a
commitment must be reinforced by other
organizational practices. In this regard,
the reinforcing mechanisms of military
culture establish and guard privileges
that are found almost nowhere else in
American society. This is the implicit
contract of military service. To the soldier, sailor, marine, and airman, the nation
says, “Give me your liberty, and I will give
you freedom.”
Members of the armed forces live free
from many of the fears that daily weigh
on their civilian counterparts. The value
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of the individual is reinforced in the complete social safety net (by “complete,” we
do not suggest it is without flaws) that
surrounds service members from the day
they enter the service until the day they
leave, and in some cases, long after they
retire. Individual identity may be diminished by providing soldiers common uniforms, for example, but the value of individuals is enhanced. Socioeconomic differences are erased. Personnel of similar
rank receive similar housing, health care,
and compensation. They shop in the same
department and grocery stores (the post
exchange, or PX, and the commissary).
Discrimination is minimized in a system
that emphasizes (and includes in performance evaluations) equal opportunity, but stops short of using quotas in
order to avoid reverse discrimination.
Thus, contrary to McNamee and Miller’s
observations that meritocracy is a myth
in America, individualism via the workings of meritocracy is alive and well in
the U.S. military.
This push-pull dynamic of the subordination and protection of individual liberty is perhaps most powerfully demonstrated in the military’s code of comradeship. Military men and women take
tremendous personal risks for the sake of
a fallen or wounded fellow. Returning to
the example of the Army, soldiers are
encouraged to strive for personal advancement, but always within the context of others–whether that be a buddy,
the unit, or the profession. This juxtaposition of the individual with the obligation toward others is core to the Soldier’s
Creed:
I am an American Soldier.
I am a warrior and a member of a team.
I serve the people of the United States, and
live the Army Values.
I will always place the mission ½rst.
I will never accept defeat.
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I will never quit.
I will never leave a fallen comrade.
I am disciplined, physically and mentally
tough, trained and pro½cient in my warrior tasks and drills.
I always maintain my arms, my equipment
and myself.
I am an expert and I am a professional.
I stand ready to deploy, engage, and destroy,
the enemies of the United States of America in close combat.
I am a guardian of freedom and the American way of life.
I am an American Soldier.
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For a soldier to promise never to leave a
fallen comrade–even if that means
endangering himself in the process–
requires a transformed understanding of
individualism. The individual is of great
worth, but it is always the other individual.
No soldier demands special treatment,
for he or she knows that such demands
are unnecessary. It is the principle of
“self-interest well understood.”

The Soldier’s Creed, though, is merely

an artifact of Army culture. We ½nd an
organization’s true values and beliefs not
in creeds or published proclamations, but
in observing how rewards and recognition
are dispensed within the organization.
Corporations dole out pay raises and bonuses to reinforce and recognize those who
exemplify desired corporate values. Instead
of monetary remuneration, the military
relies on awards or medals to applaud
those who uphold and exemplify its values.
The highest award in the military is the
Congressional Medal of Honor, awarded
by the president to a service member who
“distinguishes himself or herself conspicuously by gallantry and intrepidity at the
risk of his or her life above and beyond the
call of duty while engaged in an action
against an enemy of the United States.”19
Recipients of the Medal of Honor are
so respected by other members of the
61
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Recipient
Service
Location

Paul R.
Smith

Jason
Dunham

Situation

Army

Iraq

2003

Killed while holding the enemy at bay,
allowing for the wounded to be carried
out

Marines

Iraq

2004

Fought hand-to-hand with the enemy
and hurled himself on a grenade to
protect fellow Marines

Michael P.
Murphy

Navy

Afghanistan

2005

Led a four-man reconnaissance team
in a ½ght against superior numbers,
exposed himself to hostile ½re in order
to call for help

Jared C.
Monti

Army

Afghanistan

2006

Killed while trying to rescue a wounded
soldier from intense small arms and
rocket-propelled grenade ½re

Michael A.
Monsoor

Navy

Iraq

2006

Saved the lives of his fellow seals at
his sniper position by diving on a
grenade

Ross A.
McGinnis

Army

Iraq

2006

Saved the lives of four soldiers by
diving on a grenade while inside a
Humvee

Salvatore
Giunta

Army

Afghanistan

2007

For risking his life to save a wounded
soldier from being captured

Robert
James
Miller

Army

Afghanistan

2008

Fatally shot while diverting gun½re
from Taliban forces so that his fellow
soldiers could escape

Leroy
Petry

Army

Afghanistan

2008

Picked up and threw a live grenade
away from his fellow soldiers

Marines

Afghanistan

2009

Rescued 23 Afghans and 13 Americans
in the heat of battle

Dakota
Meyer
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military that they are customarily saluted,
regardless of rank or status. The Medal of
Honor may be the military’s most vivid
symbol of the application of the principle
of “self-interest well understood.” Of the
servicemen awarded the medal during
and since World War II, almost 60 percent died as a result of their heroism. This
extraordinary standard of self-sacri½ce
has continued in the conflicts in Iraq and
Afghanistan (see Table 3).

I

n a time of cynicism toward public
institutions, American society continues
to hold the U.S. military in high esteem.
Competence, accountability, and subordination of the institution’s interests to
those of society are the main drivers of
societal con½dence. American society has
also taken notice of the military’s success
in transferring institutional selflessness to

the individual. As a result, many aspects of
the military are being emulated throughout the country in an effort to instill the
principles of citizenship in America’s
young people. Yet the symbols of military
culture–including discipline, uniforms,
and ceremony–only scratch the surface.
While meaningful and perhaps ennobling
to many of today’s youth, these characteristics of the military are themselves
subordinate to the fundamental principle
of “self-interest well understood.” This
principle is conveyed through a culture
that retains American individualism and
American collective engagement. It strives
to maintain and protect a meritocracy
built on accountability, while equally
emphasizing the institution’s obligations
to the soldiers and their families, and the
soldiers’ obligations to their comrades
and the profession.
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The Challenges Facing Civic Education in
the 21st Century
Kathleen Hall Jamieson
Abstract: This essay explores the value and state of civics education in the United States and identi½es ½ve
challenges facing those seeking to improve its quality and accessibility: 1) ensuring that the quality of
civics education is high is not a state or federal priority; 2) social studies textbooks do not facilitate the
development of needed civic skills; 3) upper-income students are better served by our schools than are
lower-income individuals; 4) cutbacks in funds available to schools make implementing changes in civics
education dif½cult; and 5) reform efforts are complicated by the fact that civics education has become a
pawn in a polarized debate among partisans.
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ecause, as John Dewey contended, “[d]emocracy
has to be born anew every generation, and education is its midwife,”1 the quality of civic education
has been a concern of those interested in the health
of our system of government and the well-being of
the citizenry. For much of the nation’s history, our
leaders have viewed civics education as a means of
realizing the country’s democratic ideals. In the past
decade, low levels of youth voting and non-pro½cient student performance on a widely respected
civics assessment test have elicited efforts to
increase the amount and quality of time spent
teaching civic education and have ignited a movement to create common standards in the social
studies. Complicating these efforts is ideological
disagreement about the content that should be
taught and the values that ought to be inculcated.
Validating the belief in the worth of civics education and underscoring the importance of reform
efforts, data reveal that schooling in civics and
other, related cocurricular activities are associated
with increased knowledge of the U.S. system of
government and heightened participation in democratic activities such as voting.
© 2013 by the American Academy of Arts & Sciences
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Reformers seeking to increase the quality and accessibility of civic education in
schools confront ½ve challenges. First,
neither the federal government nor the
states have made high-quality civics education a priority, a conclusion justi½ed by
evidence showing that the systematic
study of civics in high school is not universal; that fewer high school civics courses
are offered now than were offered in the
past; that the time devoted to teaching the
subject in lower grades has been reduced;
and that most states do not require meaningful civics assessment. Second, social
studies textbooks may not adequately
convey the knowledge or facilitate development of the skills required of an
informed, engaged citizenry. Third, consequential differences in access and outcomes between upper- and lower-class
students persist. Fourth, cutbacks in funding for schools make implementation of
changes in any area of the curriculum
dif½cult. Fifth, the polarized political climate increases the likelihood that curricular changes will be cast as advancing a
partisan agenda.

T

hroughout much of its history, the
United States has “relied upon government schools as a principal purveyor of
deeply cherished democratic values.”2 So
interconnected are education and citizenship that some historians contend
that “the most basic purpose of America’s schools is to teach children the moral
and intellectual responsibilities of living
and working in a democracy.”3 Consistent with this view, Americans “have
expected schools to prepare future citizens, nurturing in children loyalty and
common values and forging from them a
strong national character.”4 Among the
implications of these arguments is the
notion that the classroom is both the
training ground for democracy and the
incubator of its leaders.
66

Scholars of U.S. history argue that “it
was ½rst religion and next education that
engaged the attention of the early settlers.”5 Whereas the Puritans justi½ed the
teaching of reading primarily as a means
of accessing Scripture, Benjamin Franklin
envisioned schooling as a means of “laying such a foundation of knowledge and
ability as, properly improved, may qualify
[individuals] to pass through and execute
the several of½ces of civil life, with advantage and reputation to themselves and
country.”6
Unsurprisingly, then, those governing
under the Articles of Confederation signaled education’s centrality to national
well-being as early as the Land Ordinance
of 1785, which “set aside the sixteenth
section of government land in each
township for school support.” Two years
later, Article Three of the Northwest
Ordinance of 1787 proclaimed, “Religion,
morality, and knowledge being necessary
to good government and the happiness of
mankind, schools and the means of education shall forever be encouraged.”7
Recognizing the importance of education in developing the capacities of citizenship, early U.S. presidents championed
government-supported schooling for at
least some citizens. As a result, the Military Academy at West Point was established in 1802. In the years that followed,
the Founders continued to associate an
educated populace with a secure union.
Motivating George Washington’s argument for a national university, for example,
was his belief that
the assimilation of the principles, opinions,
and manners of our country-men by the
common education of a portion of our
youth from every quarter well deserves
attention. The more homogenous our citizens can be made in these particulars the
greater will be our prospect of permanent
union; and a primary object of such a
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national institution should be the education
of our youth in the science of government.

“In a republic,” the father of the nation
asked, “what species of knowledge can be
equally important and what duty more
pressing on its legislature than to patronize a plan for communicating it to those
who are to be the future guardians of the
liberties of the country?”8
In a like vein, Thomas Jefferson included
public education, along with roads, rivers,
and canals, in a list of “objects of public
improvement as it may be thought proper
to add to the constitutional enumeration
of Federal powers.”9 Drawing a similar
connection between education and the
productive exercise of citizenship, President James Madison argued in his second
annual message:
I . . . invite your attention to the advantages
of superadding [sic] to the means of education provided by the several States a seminary of learning instituted by the National
Legislature within the limits of their exclusive jurisdiction. . . . Such an institution,
though local in its legal character, would be
universal in its bene½cial effects. By enlightening the opinions, by expanding the patriotism, and by assimilating the principles,
the sentiments, and the manners of those
who might resort to this temple of science,
to be redistributed in due time through
every part of the community, sources of
jealousy and prejudice would be diminished, the features of national character
would be multiplied, and greater extent
given to social harmony. But, above all, a
well-constituted seminary in the center of
the nation is recommended by the consideration that the additional instruction
emanating from it would contribute not
less to strengthen the foundations than to
adorn the structure of our free and happy
system of government.10

These presidential encomia to the indispensable role of education in a democracy
142 (2) Spring 2013

pre½gure the enactment of such landmark Kathleen
legislation as the 1862 Morrill Act, which Hall
Jamieson
gave each state federal land to establish
land grant colleges, and the 1965 Elementary and Secondary Education Act (esea),
which gave public schools federal assistance and oversight.
The importance of schooling was magni½ed by the young country’s impulse to
turn away from primogeniture and entail.
“The English laws concerning the transmission of property were abolished in
almost all the States at the time of the
Revolution,” noted Alexis de Tocqueville.
“The law of entail was so modi½ed as not
materially to interrupt the free circulation
of property. . . . [T]he families of the great
landed proprietors are almost all commingled with the general mass. . . . The last
trace of hereditary ranks and distinctions
is destroyed.”11
Unsurprisingly, the educational system
that ultimately developed in the United
States bore the imprint of the country’s
founding philosophy. If taken seriously,
principles such as freedom of speech and
of assembly and consent of the governed
should be construed as inviting education
of the many. The need for public schools
was also driven by the extension of voting
rights, ½rst beyond the propertied class
and, eventually, to African Americans and
women. “Education must be universal,”
argued Horace Mann. “It is well, when
the wise and the learned discover new
truths; but how much better to diffuse
the truth already discovered, amongst the
multitude. . . . With us, the quali½cation of
voters is as important as the quali½cation
of governors, and even comes ½rst, in the
natural order.”12 And as the country
faced the challenge of absorbing waves of
immigrants during the turbulent Gilded
Age and Progressive Era, educators came
to see public schools “as helping different
groups assimilate into American culture
and society.”13 “For many generations of
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immigrants,” write historian of education
Diane Ravitch and public policy expert
Joseph Viteritti, “the common school was
the primary teacher of patriotism and
civic values.”14
Unlike its European counterpart, the
U.S. educational system “reflected the
ideal of equality,” an aspiration expressed
in the notion of “educational opportunity
for all regardless of wealth and ability.”15
Still, the country was more than a halfcentury old before “real efforts to achieve
universal opportunities for education”
were undertaken. And “[e]ven after the
1840s . . . most boys could not expect to
attend school for more than a few years,
and girls could hardly hope to attend at
all.”16 The extent to which the country
failed to realize its ideals was evident in the
fact that, when the Fourteenth Amendment was adopted in 1868, common taxsupported schooling had not yet taken
hold in the South, and the education of
those identi½ed as “Negroes” was still
forbidden by law in some states.17
Those who feared an empowered rabble
challenged the notion that universal education would bene½t both the individual
and the country. On the other side of the
argument, Jeffersonians echoed the sentiments of the author of the Declaration
of Independence, who noted that “[i]f a
nation expects to be ignorant and free in
a state of civilization, it expects what never
was and never will be.”18 Whereas Jefferson envisioned an “aristocracy of worth
and genius,”19 the worriers forecast that
the combination of widespread schooling
and its corollary, expanded suffrage,
would vest elected power in those least–
rather than best–suited to govern.
In the contest over these competing
worldviews, Jefferson’s prevailed. “In
New England,” Tocqueville noted in
1838, “every citizen receives the elementary notions of human knowledge; he is
taught, moreover, the doctrines and the

evidences of his religion, the history of
his country, and the leading features of its
Constitution.”20 The state of affairs we
assume today had its roots in arguments
made by such champions of education as
Pennsylvania’s Thaddeus Stevens, who
told that state’s House of Representatives:
If then, education be of admitted importance to the people under all forms of governments; and of unquestioned necessity
when they govern themselves, it follows, of
course, that its cultivation and diffusion is
a matter of public concern; and a duty which
every government owes to its people.21

Because views such as Jefferson’s and
Stevens’s won the day, “[o]ver 49 million
students” headed “to approximately
99,000 public elementary and secondary
schools for the fall 2011 term” at an estimated one-year cost of $525 billion.22
On the role of schooling in inculcating
the values of citizenship, contemporary
presidents share the Founders’ views.
Thus, for example, President Ronald
Reagan noted, “Since the founding of
this Nation, education and democracy
have gone hand in hand.”23 Similarly,
President George W. Bush observed, “A
love of democratic principles must be
taught.”24 And President Bill Clinton
challenged “all our schools to teach character education, to teach good values and
good citizenship.”25

I

n the past decade, a number of major
initiatives have concentrated on enhancing educational quality at the elementary
and secondary levels. Signed into law in
January 2002, the No Child Left Behind
Act (nclb) focused on increased student
pro½ciency in language arts and mathematics. In 2007, nclb added student
pro½ciency in science to its goals. In light
of the long-lived perception that education should increase civic knowledge and
enhance the capacities of citizenship, it is
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surprising that Title I of nclb did not list
civic education as a priority.
That omission is seen by some as a sign
that other priorities have displaced civic
education on the public agenda. Reformers have been motivated by concerns that
civic education is not as central to public
schooling as it once was. They worry that
the standards movement may have inadvertently made the delivery of high-quality civic education more dif½cult. The
largest group responding to both of these
concerns is the Civic Mission of the
Schools (cms) Coalition.26
In response to low levels of voting and
civics knowledge among the young, in
2003 Carnegie Corporation of New York
released The Civic Mission of Schools
report27 and created the Campaign for the
Civic Mission of Schools, “a coalition of
40 organizations committed to improving
the quality and quantity of civic learning
in American schools.” Both the 2003
report and its 2011 follow-up, Guardian of
Democracy: Civic Mission of Schools,28 proposed agendas for action. Among the
Campaign’s goals, along with college and
career preparation, is reestablishing civic
learning as one of the three principal purposes of American education. The cms
Coalition now includes more than sixty
participating organizations and individuals representing groups concerned with
civic learning, general education, civic
engagement, policy-making, civil rights,
and business.
The 2003 Civic Mission of Schools report
argued that schools should not only “help
young people acquire and learn to use the
skills, knowledge, and attitudes that will
prepare them to be competent and responsible citizens throughout their lives” but
also work to ensure that students:
•

Are informed and thoughtful. They have a
grasp and an appreciation of history
and the fundamental processes of
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American democracy; an understand- Kathleen
ing and awareness of public and com- Hall
Jamieson
munity issues; an ability to obtain
information when needed; a capacity
to think critically; and a willingness to
enter into dialogue with others about
different points of view and to understand diverse perspectives. They are tolerant of ambiguity and resist simplistic
answers to complex questions.
•

Participate in their communities. They belong to and contribute to groups in civil
society that offer venues for Americans
to participate in public service, work
together to overcome problems, and
pursue an array of cultural, social, political, and religious interests and beliefs.

•

Act politically. They have the skills,
knowledge, and commitment needed
to accomplish public purposes–for
instance, by organizing people to
address social issues, solving problems
in groups, speaking in public, petitioning and protesting to influence public
policy, and voting.

•

Have moral and civic virtues. They are concerned for the rights and welfare of
others, and are socially responsible,
willing to listen to alternative perspectives, and con½dent in their capacity to
make a difference.29
Since its inception in 2003, cms has:

•

Developed state-level campaign coalitions in each state.

•

Developed an online database of more
than two hundred civic-learning practice examples. The Civic Learning OnLine database contains best-practice
examples of each of the six promising
civic-learning practices of the Civic Mission of Schools report.

•

Helped the cms state af½liates pass
nearly seventy pieces of supportive state
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legislation in thirty-½ve states during
the 2004 to 2010 legislative sessions.
•

•

Conducted a study of schools and school
districts around the nation that are
meeting their civic mission through
employment of the six promising practices of the Civic Mission of Schools report.
Participated in efforts to create common
standards for social studies education.

E

lements of this reform agenda are controversial. As education scholars Wayne
Ross and Perry Marker argue, “[R]eform
efforts have brought to the fore the primary tensions in the ½eld of social studies:
1) the relative emphasis on the cultural
heritage of the dominant society versus
the development of critical thought; and
2) conflicting conceptions of citizenship,
that is, citizenship for social reproduction or social reconstruction.”30 It is not
dif½cult to imagine political progressives
favoring the development of “critical
thought” and “social reconstruction” and
conservatives championing the cultural
heritage of the dominant society and citizenship for social reproduction. Political
scientist Amy Gutmann provides a fair
summary of the key points of disagreement when she writes:
The ½rst issue is whether civic education
that is publicly mandated must be minimal
so that parental choice can be maximal.
The second issue concerns the way in
which publicly subsidized schools should
respond to the increasingly multicultural
character of societies. The third issue is
whether democratic education should try
to cultivate cosmopolitan or patriotic sentiments among students.31

The heat generated by the controversy
over content is evident in the Thomas B.
Fordham Institute’s 2003 publication
Where Did Social Studies Go Wrong?32 In the
foreword to that work, Fordham Founda70

tion President Chester E. Finn, Jr., laid the
failures of social studies at the feet of the
social studies establishment:
Evidence also accumulated that, in the ½eld
of social studies itself, the lunatics had taken
over the asylum. Its leaders were people who
had plenty of grand degrees and impressive
titles but who possessed no respect for Western civilization; who were inclined to view
America’s evolution as a problem for humanity rather than mankind’s last, best hope;
who pooh-poohed history’s chronological
and factual skeleton as somehow “privileging” elites and white males over the poor and
oppressed; who saw the study of geography
in terms of despoiling the rain forest rather
than locating London or the Mississippi
River on a map; who interpreted “civics” as
consisting largely of political activism and
“service learning” rather than understanding how laws are made and why it is important to live in a society governed by laws.33

Evidence from a 2010 survey of social
studies teachers calls Finn’s assessment
into question. In a national random sample of 866 public high school teachers and
an oversample of 245 Catholic and private
high school instructors, 83 percent viewed
the United States “as a unique country
that stands for something special in the
world”; 82 percent thought pupils should
be taught to “respect and appreciate their
country but know its shortcomings”; and
only 1 percent wanted students to learn
“that the U.S. is a fundamentally flawed
country.”34
The ideological tensions at play here
were also on display in the early 1990s,
when those attempting to develop national guidelines for the teaching of American history faced off against critics,
including National Endowment for the
Humanities Chair Lynne Cheney, over
the balance between focusing on past
injustices and on narratives centered on
traditional historical ½gures.
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In the broad sweep of things, efforts to
expand the focus of textbooks have succeeded. As a result of challenges to traditional accounts that excluded the struggles
of blacks and women, for example, the
content of social studies texts has changed
remarkably over the past half-century. In
the 1940s, for example, Dred Scott was
the only black individual featured more
than once; by the 1960s, and even more so
by the 1980s, texts contained a notable
amount of multicultural and feminist
content.35 Increasingly, textbook publishers have incorporated the aspiration
that “students can learn about multiple
viewpoints and competing narratives.”36
Still, clashes among competing views
of social studies are so intense that education scholar Ronald Evans has labeled
them the “social studies wars.”37

E

ven though social studies was ignored
in nclb, states have standardized their
civics curricula “as part of the sweeping
trend toward greater teacher accountability and systemized decision making.”38 Since 1989, when a national education summit convened by President
George H.W. Bush made the case for common standards, every state has developed
standards of learning in curricular areas
including social studies, which is de½ned
as the core academic area consisting of
civics, history, economics, and geography.
Influencing these deliberations were the
two voluntary sets of social studies standards developed by the National Council
for the Social Studies39 and the Center for
Civic Education.40
However, as the states have revised their
standards over the years, benchmarks
have proliferated to the point that even
the most skilled teacher would have dif½culty meeting them within the available
class time. In short, rather than improving
the state of civic education, the standards
movement may in some ways have under142 (2) Spring 2013

cut it. As the Guardian of Democracy report Kathleen
notes, “In social studies standards revi- Hall
Jamieson
sions . . . most states have added to the
amount of material to be covered, rather
than developing fewer and clearer standards that encourage an understanding
of the vital importance of citizen engagement in our democracy.”41
Recognizing the problem, in June 2010
the National Governors Association Center for Best Practices and the Council of
Chief State School Of½cers released a set
of state-led education standards designed
to reduce the number and increase the
quality of the standards set in math and
science. Since then, forty-seven states
have agreed to implement the Common
Core State Standards in those two subjects. Although acceptance by the states
was voluntary, President Barack Obama’s
Department of Education accelerated
adoption by making it a criterion for
entry into the federal Race to the Top
education grant competition.
Push back against the standards took
two very different forms. Some argued
that the math standards were problematic because they were lower than those
in place in high-achieving states such as
Massachusetts.42 Others contended that
national standards would stifle innovation
in the states and constituted an unconstitutional expansion of federal authority.43
Motivated in part by the Albert Shanker
Institute’s influential 2003 study Educating
Democracy: State Standards to Ensure a Civic
Core,44 reformers are now focused on
clarifying the standards in social studies.
The Shanker study found that standards
in many states consisted simply of a laundry list of people, events, and dates to be
memorized and therefore failed to develop civic competence and critical thinking.
In early 2010, the cms coalition and the
National Council for the Social Studies
agreed to develop common state standards in the social studies designed to
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prepare students for informed and engaged
citizenship, and so they established a task
force to pursue that goal. Working with
the states, the task force is charged with:
1) Drafting, and agreeing on, the actual
standards;
2) Identifying assessment instruments for
use with the standards; and
3) Developing resources to help teachers
use the standards and assessments
effectively.
To date, twenty-one states have joined the
effort to develop common state standards.

Decades of scholarship suggest that

civics classes and certain cocurricular
activities help develop the civic skills,
transmit the knowledge, and inculcate the
civic dispositions valorized by The Civic
Mission of Schools. Speci½cally, schooling
in civics increases knowledge of our system of government and its history and
laws; builds students’ con½dence in their
ability to exercise the prerogatives of citizenship; and increases participation in
the community and in governments,
including voting. In the presence of controls for other factors that could affect
civics knowledge, having taken classes in
that subject predicts a command of central concepts,45 an increase reflected in
improved performance on the National
Assessment of Educational Progress
(naep) test.46 Civics education also
heightens students’ con½dence in their
ability to perform such participatory functions as writing a letter to Congress.47
By increasing the representativeness
and perceived legitimacy of our system of
government as well as the accountability
of its leaders, widespread citizen voting
protects democratic governance as surely
as lackluster civic participation jeopardizes it. With balloting in U.S. presidential
contests hovering around 50 percent of
72

those eligible, U.S. voter participation falls
far from the democratic ideal. Overall, the
percentage that chooses to cast a ballot in
U.S. elections compares unfavorably to
that of many other developed countries.
In general, for example, turnout in U.S.
elections is lower than in comparable
ones in much of Europe and Canada.
Although balloting among eighteen to
twenty-nine year olds increased in 2008,
it remained proportionately below that
of other age groups.
These data signal the importance of the
link between civics education and an
inclination to act on the notion that voting
is a citizen’s right and duty. In particular,
completing a year’s worth of coursework
in civics or American government heightens one’s propensity to vote by 3 to 6 percent.48 Involvement in some forms of
extracurricular activities and voluntary
associations predicts increased balloting
as well.49 Programs that engage students
in gathering and using information in
political contexts both increase basic
knowledge about our governmental system and stimulate voting behavior.50 So,
too, do course exercises that involve newspaper reading.51 Importantly, evidence
drawn from the National Education Longitudinal Study correlates participation
in student government with increased
civic and political participation.52 These
½ndings are consistent with those drawn
from the National Education Longitudinal Study and the National Longitudinal
Study of Adolescent Health that revealed
that high school students active in “youth
voluntary associations” are more politically engaged in adulthood.53
Speci½c curricula have also yielded
robust effects. A randomized ½eld experiment concluded that involvement “in
Student Voices signi½cantly boosted students’ con½dence in their ability to make
informed political decisions, their knowledge about how to register to vote, and
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their belief that their vote matters.”54
Moreover, in a randomized controlled
experiment, “participation in Facing History and Ourselves programs result[ed] in:
greater engagement in learning; increased
skills for understanding and analyzing
history; greater empathy and ethical
awareness; increased civic knowledge,
skills, and dispositions; an improved ability to recognize racism, anti-Semitism and
other forms of bigotry in themselves and
in others; and reduced racist attitudes and
self-reported ½ghting.”55 Some civics programs, such as Kids Voting usa, have been
shown to create a trickle-up effect, not only
increasing the knowledge level and civic
dispositions of the young but enhancing
their parents’ political knowledge as well.56
Evidence also suggests that inclusion of
civics education in a curriculum may correlate with a decreased dropout rate.57
In a similar vein, student involvement
in service learning has produced civic
bene½ts. As the Corporation for National
and Community Service notes, “[T]he
state of youth volunteering is robust–
with 55% of youth participating in volunteer activities each year–and . . . the level
of their volunteer commitment is directly
related to the nature of the social institutions with which they interact.”58 The
Guardian of Democracy report adds, “Service learning is far more than community
service alone; high-quality service learning experiences incorporate intentional
opportunities for students to analyze and
solve community problems through the
application of knowledge and skills.”59
When well executed, service learning can
have positive effects on civic knowledge
and engagement.60

Despite the fact that civic education

produces an array of positive outcomes,
the citizenry’s current level of civic knowledge is far from ideal, and the role of civic
education in schools is far from secure.
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Over the last half of the twentieth century, Kathleen
political scientists Michael Delli Carpini Hall
Jamieson
and Scott Keeter observe, levels of political knowledge changed little, a conclusion
made more remarkable by the fact that
education levels in the citizenry increased
markedly over that period.61 In practice,
this ½nding means that in the mid-1990s,
high school graduates’ knowledge was
about the same as that of high school
dropouts in the late 1940s; college graduates of the mid-1990s were more or less
comparable to high school graduates at
the end of World War II.62
Leaders of both political parties have
joined prominent scholars in lamenting
the fact that, according to the rigorous
standards set by the naep, a majority of
our elementary and secondary students
are not pro½cient in civics. As President
Obama has noted, “The loss of quality
civic education from so many of our classrooms has left too many young Americans
without the most basic knowledge of who
our forefathers are, or the signi½cance of
the founding documents.” They were unaware of “the risks and sacri½ces made by
previous generations, to ensure that this
country survived war and depression;
through the great struggles for civil, and
social, and worker’s rights. It is up to us,
then, to teach them.”63
Consistent with this view, the 2006
naep concluded that 27 percent of twelfth
graders were at a pro½cient level and 66
percent at or above the basic level.
Although the 2010 naep64 found that the
average score for fourth graders was higher than it had been in either 1998 or 2006,
there was no year-over-year improvement
in grades eight or twelve. And, overall, the
performance levels of all three grades were
unimpressive. “Twenty-seven percent of
fourth-graders, 22 percent of eighth-graders, and 24 percent of twelfth-graders
performed at or above the Pro½cient level
in civics in 2010.”65
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Not all of the news about students’ performance in civics is negative. By international standards, U.S. students hold their
own. In contrast to their subpar command
of math and science relative to other
countries, on civic knowledge and skills
U.S. students fair reasonably well. When
compared to students in other industrialized nations in an international study of
twenty-eight democracies, American fourteen year olds performed at a higher level
than their counterparts in other democracies.66 U.S. students also outperformed
their international peers at the task of
interpreting media content such as political cartoons. These data suggest that in
satisfying its obligation to impart civics
knowledge and critical thinking skills,
the overall U.S. educational system may
be performing somewhat better than the
systems in place in other democracies.
The naep conclusion that many students are not pro½cient in civics is consistent with the ½nding that the adult population is ignorant of some basic concepts
underlying our system of government.
For example, in the past decade, surveys
conducted by the Annenberg Public Policy Center have found that:
•

Only one-third of Americans could
name all three branches of government; one-third could not name any.

•

Just over a third thought that the
Founding Fathers intended for each
branch to hold a lot of power but for
the president to have the ½nal say.

•

Just under half of Americans (47 percent) knew that a 5-4 decision by the
Supreme Court carries the same legal
weight as a 9-0 ruling.

•

Almost a third mistakenly believed that
a U.S. Supreme Court ruling could be
appealed.

•

Roughly one in four (23 percent) believed that when the Supreme Court
divides 5-4, the decision is referred to
Congress for resolution; 16 percent
thought it needed to be sent back to the
lower courts.67

One can debate the importance of
knowing the name of the Chief Justice of
the Supreme Court or the details of Paul
Revere’s ride, but there is little doubt that
understanding such foundational concepts as checks and balances and the
importance of an independent judiciary
affects one’s other attitudes. Those bewildered by such basics as the branches
of government and the concept of judicial review are less likely to express trust
in the courts and, as trust declines, more
likely to say that courts are too powerful,
that judges should be impeached or court
jurisdiction stripped when unpopular
rulings are issued, and that under some
circumstances, it might simply be best to
abolish the Supreme Court.
Not only does civics knowledge predict
normatively desirable beliefs about the
value of our existing structures of government,68 but heightened knowledge is tied
to increased politically relevant activity
such as discussing politics and engaging
in the community.69 Overall, “[i]nformed
citizens are demonstrably better citizens
. . . more likely to participate in politics,
more likely to have meaningful, stable
attitudes on issues, better able to link their
interests with their attitudes, more likely
to choose candidates who are consistent
with their own attitudes, and more likely
to support democratic norms, such as
extending basic civil liberties to members of unpopular groups.”70

As mentioned earlier, ½ve hurdles con-

front those working to improve the quality
and accessibility of civic education in the
schools: 1) neither the federal government
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nor the states have made high-quality
civics education a priority; 2) social studies
textbooks may not adequately convey the
knowledge or facilitate the development
of the skills required of an informed,
engaged citizenry; 3) consequential differences in access and outcomes between
upper- and lower-class students persist;
4) cutbacks in funding for schools make
implementation of changes in any area of
the curriculum dif½cult; and 5) the polarized political climate increases the likelihood that curricular changes will be cast
as advancing a partisan agenda.
There is a widespread belief among
social studies educators that “civic knowledge and inquiry” are “not validated”
within the accountability system established by nclb.71 Other evidence underscores the conclusion that neither the federal government nor the states have made
high-quality civics education a priority.
Speci½cally, the systematic study of civics
in high school is not universal; fewer high
school civics courses are now offered than
in the past; the time devoted to teaching
the subject in lower grades has been
reduced; and most states do not require
meaningful civics assessment. The 2010
naep found that “88% of fourth-graders
had teachers who reported emphasizing
politics and government to a small extent
or more in social studies classes.”72 Just
over three-quarters of students said that
they had learned about Congress in 2010.
And slightly fewer than seven in ten
twelfth graders reported that they had
studied the U.S. Constitution in that year.73
Signi½cantly, those who have taken a
high school civics class are more likely to
have a command of key constitutional
concepts.74 However, proportionately
fewer students are now exposed to multiple civic education courses than in the
past. Since the generation now in power
left high school, the number of civics and
government courses completed by stu142 (2) Spring 2013

dents has declined. As the Guardian of Kathleen
Hall
Democracy report concludes:
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Until the 1960s, three courses in civics and
government were common in American
high schools, and two of them (“civics” and
“problems of democracy”) explored the
role of citizens and encouraged students to
discuss current issues. Today those courses
are very rare. What remains is a course on
“American government” that usually spends
little time on how people can–and why
they should–participate as citizens.75

Furthermore, class time devoted to civic
education appears to have declined in the
lower grades. Public policy scholar Martin West’s comparison of Department of
Education Schools and Staf½ng Surveys
from 1987–1988 to those from the years
shortly after nclb was implemented
(2002–2004) showed a reduction in time
spent on social studies instruction in elementary schools.76 This ½nding has been
amply corroborated.77 A re-analysis by
circle (The Center for Information and
Research on Civic Learning and Engagement) not only con½rmed West’s results
but went on to show that the reduction
began even before nclb was passed and
continued after.78 On a more encouraging
note, studies of instructional time spent
and credits earned in middle schools and
high schools show either the same or
increased attention to social studies compared to past decades.79
However, in a climate in which we signal what matters by testing it, comparatively few states require meaningful civics
assessment. As of 2011, the Guardian of
Democracy report noted that “only sixteen
states require meaningful assessment in
the social studies–a number that has
declined in the past ½ve years as states
have eliminated civics assessments.”80
In addition, social studies textbooks
may not adequately convey the knowledge
or facilitate development of the skills
75
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required of an informed, engaged citizenry. The public as well as parents, teachers,
and administrators agree about the sorts
of knowledge that one should gain in
public schools. A 2003 Annenberg Public
Policy Center survey of these groups
found that more than half agreed that it
is absolutely essential or very important
that fourth graders are able to:
•

Understand that the rules of the American government are established in a
document called the Constitution;

•

Give an example of a right protected by
the Constitution;

•

Understand the meaning of American
holidays such as the Fourth of July and
Presidents’ Day; and

•

Identify important ½gures in American
history such as George Washington.

More than six in ten respondents concurred that eighth graders should be able
to:
•

Understand the idea of separation of
powers in American government;

•

Identify all ½fty states on a map of the
United States;

•

Understand the effects of European settlement of the United States on Native
Americans; and

•

Understand the role of slavery in the
history of the United States.

The same proportions held that twelfth
graders should:
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•

Understand how immigration has shaped
America at different points in history;

•

Be able to compare and contrast the U.S.
economic system with those of other
countries; and

•

Know what differentiates a “liberal”
from a “conservative” and understand
current American political debates.81

Nonetheless, a survey of eighteen U.S.
government and civics textbooks concluded in 1987 that their tendency to avoid
controversial topics “made them lifeless
descriptions of the origins, structures,
and relationships of government,”82 a
½nding consistent with the one political
scientists Richard Niemi and Jane Junn
reached a decade later. “When we say that
students have a ‘textbook’ knowledge of
how government operates,” they noted,
what we mean is that they have a naïve
view of it that glosses over the fact that
democratic politics is all about disagreement and the attempt to settle quarrels
peacefully, satisfactorily, and in an orderly
manner. We believe that it is a disservice to
students to let them think that government
ideally operates without conflict, as if it
were possible to enact and administer laws
that bene½t everyone and harm no one.83

In addition to arguing that “controversial
issues should be discussed fairly and
explicitly,” the reviewers in that 1987 study
recommended that texts change their
focus “from imparting information to
preparing students to become concerned
citizens.” Students need to learn the value
of public participation by becoming
involved, they concluded.84 Nearly two
decades later, political theorist Stephen
Macedo and colleagues agreed that schools
too often “teach about citizenship and
government without teaching students
the skills that are necessary to become
active citizens themselves.”85 Importantly, human development scholars Judy
Torney-Purta and Britt Wilkenfeld’s 2009
analysis of data from the iea Civic Education Study found that “[s]tudents who
experience interactive discussion-based
civic education (either by itself or in
combination with lecture-based civic
education) score the highest on the ‘21st
Century Competencies,’ including working with others (especially in diverse
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groups) and knowledge of economic and
political processes.”86
Consequential differences in access and
outcomes between upper- and lower-class
students persist. More worrisome than
low levels of aggregate naep scores are
indications that students from families of
lower socioeconomic status (ses) have
fewer opportunities to engage in activities
that stimulate voting and civic engagement, and they substantially underperform those from upper ses families.
Those high school students who attend
“higher ses schools, those who are college-bound, and white students get more
of these opportunities than low-income
students, those not heading to college,
and students of color.”87
The twinned side of that reality is represented in the 2010 naep Civics Assessment’s report of signi½cant disparities in
scores by family income and parents’
level of education. Whereas at the fourthgrade level only 10 percent of students
eligible for free or reduced lunch scored
at the pro½cient level and just 40 percent
were at a basic or higher level, that ½gure
rose to 60 percent and 90 percent, respectively, for those fourth graders not eligible for the lunch program. At the twelfthgrade level, students whose parents failed
to graduate from high school were signi½cantly less likely to be pro½cient (8 percent pro½cient/33 percent at least basic)
than those whose parents graduated from
college (40 percent pro½cient/75 percent
basic).88
In practice these disparities translate into
a political penalty for the already disadvantaged.89 As political theorist William
Galston notes, “[C]itizens with low levels of information cannot follow public
discussion of issues, are less accepting of
the give and take of democratic policy
debates, make judgments on the basis of
character rather than issues, and are
signi½cantly less inclined to participate
142 (2) Spring 2013

in politics at all.”90 When a segment of Kathleen
the population does not comprehend the Hall
Jamieson
political debate and lacks the wherewithal
to affect collective decision-making, it
forfeits its access to political power, a
result that makes the political system
both less representative of the will of the
whole and less democratic.91
Underlying these ½ndings are two realities. Given that, in general, non-Anglo
students live in economically disadvantaged school districts, they have access to
a lower quality education overall.92 And
children in higher income families are
more likely to live in educationally enriched homes. Thus, for example, “[i]n
the period from 1972 to 1973, high income
families spent about $2,700 more per year
on child enrichment than did lowincome families. By 2005 to 2006, this
gap had nearly tripled, to $7,500.”93
As states face the need to balance their
budgets in a time of higher-than-average
unemployment and lower-than-expected
revenues, school budgets in K-12 education are experiencing new pressures. It is
unlikely that there will be increased funding for underperforming schools or that
extra attention will be paid to any content not evaluated by high-stakes tests. In
particular, as the Center on Budget Policy
and Priorities reports, a majority of U.S.
states funded their public elementary
and secondary schools at a lower level in
2012 than they had in 2011.94
All these challenges are of course compounded by the fact that the polarized
political climate all but ensures that curricular changes will be cast as advancing
a partisan agenda.

A

lthough it is uncontroversial to suggest that civic education is a means of
advancing the well-being of the nation
and realizing its democratic ideals, in
recent decades concern has been elicited
by low levels of voting and inadequate
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student performance on civics assessment
tests. Reformers have responded with
efforts both to increase the amount and
quality of time spent teaching civic education and to create focused common
standards in the social studies.95 Underscoring the importance of these efforts
are data associating civics education writ
large with increased knowledge of the
U.S. system of government and increased

participation in democratic activities such
as voting. However, the challenges confronting these reform efforts are substantial–ranging from reestablishing the centrality of civics education to attempting to
institute changes at a time when school
budgets are being cut and our political culture is increasingly polarized. As a result,
any discussion of ways to inculcate civic
identity will be controversial.
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What is the Common Good?
The Case for Transcending Partisanship
Mickey Edwards
Abstract: Even if most of us can agree on a de½nition of the “common good” (not a simple matter), there
are substantial barriers to establishing public policies in accord with that agreement. The “democratic”
element in our political system–the right of voters to choose the men and women who will create our
laws–depends on the views of those voters being given considerable weight in determining eventual policy outcomes. Unfortunately, we have developed a political system–both in our elections and in the governing process–that gives disproportionate influence to relatively small numbers of voters (who are also
the most partisan) and allows political parties through their closed procedures to limit the choices available to general election voters. Coupled with legislative rules that allow partisans to determine the makeup of legislative committees, the resulting process leaves the common good, however de½ned, a secondary
consideration at best.

I have yet to meet a person who is consciously
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opposed to furthering the common good. This universal sentiment has practical relevance, however,
only if there is substantial agreement as to what
constitutes “the common good.” Are the collective
good, the national good, and the majority good all
the same? Good for whom? In the short term or
the long term?
Rape, murder, arson, reckless driving through
crowded intersections: all provide ample room for
widespread agreement and, as a consequence, commonly accepted proscriptions. There are signi½cant
disagreements as to how each should be punished,
debates about the practical and moral effects of
capital punishment or the extent to which mitigating circumstances ought to lessen the price society
exacts, but little dissent on the question of whether
the actual commission of the deed should be punished. But what about telling a lie about another
member of the community? What if that lie were
to lower the esteem accorded that individual by
other members of the community? Could we not
© 2013 by Mickey Edwards
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all agree that such an act should also be
punished both because it undermines the
fabric of social life and because it devalues the life thereby damaged? Well, no.
In New York Times v. Sullivan (1964), the
Supreme Court ruled that a lie, even if
damaging to the person lied about, is perfectly acceptable (that is, not a punishable libel) if the spreader of the falsehood
is a journalist, unless (a) the perpetrator
knew or should have known that the statement was false, (b) the damages were
substantial, and (c) the falsehood was motivated by malicious intent. Please note
that the connective word is and, not or. If
any of those elements were to be absent
–for example, if the person lied about
could not prove malicious intent–no suit
for libel would prevail. Clearly, it is not
bene½cial to society to have its members
lied about, to have their characters demeaned, to have their reputations damaged based on a falsehood. How does that
advance the common good? The Court
found that the bene½t to society–the
common good–would best flow from the
existence of a free press unconstrained by
fears of damaging repercussions in the
event of error. It is a limitation imposed
by weighing the harm to one against the
presumed bene½t to the larger community of which he or she is a part.
In 1735, John Peter Zenger, the publisher
of The New York Weekly Journal, was put on
trial for having published articles sharply
critical of William Cosby, the Crownappointed colonial governor. Under the
laws of the time, simply the act of defaming Cosby was suf½cient to sustain the
charge. In addition, Zenger’s libel trial
was presided over by a Chief Justice
whom Cosby himself had appointed.
Zenger’s lawyer, Andrew Hamilton, in a
bold move, argued Zenger’s case not to
the bench but to the jury, claiming that
because the assertions in Zenger’s articles
were largely based on fact, truth alone
142 (2) Spring 2013

should be a suf½cient defense. The jury Mickey
Edwards
agreed and Zenger was freed.
By one de½nition of the common good,
damaging the reputation of a high public
of½cial (in this case, an appointed representative of the King) undermined the
legitimacy of the government and harmed
the cohesion and stability of the state. It
was clearly contrary to the common good
to allow such attacks to go unpunished.
The opposing view held that the common
good was best served by an unfettered
press, empowered to hold of½cials accountable so long as what was said about them
was true. The Sullivan case expanded the
second view by concluding that the good
of the community was further served by
allowing even untrue criticisms unless
made with malicious intent. The Zenger
case was the principal step in creating a
distinctly American freedom of the press;
the Sullivan case severely compromised the
citizen’s right not to be defamed–and
both cases can be defended on the grounds
of serving a higher community good.
During George W. Bush’s presidency, a
major policy quarrel ensued after the public became aware that persons detained
in the “war on terror” were being held in
captivity inde½nitely, with neither charges
½led against them nor an opportunity to
defend themselves. What’s more, it became known that the United States had
engaged in waterboarding and other forms
of physical coercion in the process of interrogating captives. The common in common good usually refers to the people of a
single community–in this case, the United
States–and it could be argued that the
prisoners in question fell outside that de½nition. But just as advocates and opponents of capital punishment debate the
effect of such punishment on the society
that employs it, the supporters and detractors of the Bush administration’s interrogation policies argued whether the
primary “common good” claim lay with
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national security or with adhering to traditional American values. (This country
had, after all, argued forcefully during the
Nuremberg trials that the sanctioning of
torture was suf½cient grounds for putting
German of½cials to death and had denounced China for its use of waterboarding, describing it as torture.) But, the Bush
administration’s defenders answered, the
prisoners whose treatment was in question were not “innocents” but enemies,
engaged in war against the United States,
even though no such charge had been made
nor the factual basis of such a claim tested.
To that point, the administration’s defenders asserted that to put such persons on
trial would pose risks to the nation’s security. Those on both sides of these arguments had in mind some clear perspectives as to which position better supported
the collective good of the American people.
The same distinctions arise in matters
relating to taxes, spending, and the size and
scope of government. It was once thought
that an individual’s income was his or
hers to manage and to dispose of as that
individual thought desirous; today it is
often argued that leaving more money in
a citizen’s pocket, rather than taking it in
taxes, is a de facto taking of money from
the government (“how will we pay for the
reduced taxes?”). Proponents of each position believe they are arguing from a common good perspective. Is the common
good best served by ensuring “the greatest
good for the greatest number” or by honoring the individuality–and the attendant
rights–of each citizen?
Society is a collective, but its constituent parts are individuals. Is the common good determined by the weight of
numbers–the greater good for the
greater number? If so, the framework of
American government is fatally flawed
since its operating premise is that the
individual (the component part, the cog
in the societal machine) has rights that

cannot be denied even by a vote of thousands to one.
To some extent, the fulcrum point in
this balancing act is where conservatives
and liberals divide. The problem is that
where emotion overrules analysis, where
outcome outweighs process, the sides
themselves become confused, and conservatives and liberals alike sometimes
champion the right of the individual and
sometimes the right of the collective to
deny an individual a right to which he or
she might otherwise be entitled. There is
a confusing lack of consistency in determining where the common good lies.
This is true of adherents to the Republican Party as well as adherents to the
Democratic Party. And while it may be
argued that ideology (conservative or liberal) is a more consistent indicator than
party af½liation, such is not always the case.
Even the aclu, which famously defended
the right of Nazis to march in Skokie, Illinois, later cracked down on dissent within
its own organization.

With well-meaning and intelligent cit-

izens divided in their concepts of the
common good, and a nation suf½ciently
large that there might well be millions on
any side of the de½nitional divide, those
who are empowered to make law and set
policy in a democratic society have only
three options available to them: they may
(a) side with the more numerous faction
(that is, majority rule); (b) take advantage
of their own positions in government to
impose their own views, regardless of the
wishes of the citizens; or (c) ½nd a way
to forge a compromise between the competing visions. Assuming that the majority
view would not impinge on the constitutional rights of the minority, the ½rst
option remains problematic because any
signi½cant changes in law or policy should
have as much buy-in as possible; enthusiasm is not necessary but some degree of
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acceptance is if government policies are
not to be divisive and fuel resentment.
The second option is contrary to the democratic impulse. Edmund Burke was correct
in arguing that elected of½cials are not to
be rubber stamps for their constituents
but should instead bring their own expertise, experience, and judgment to the
decisions they make. But to ignore completely the wishes of citizens is to render the
concept of representation moot; accountability after the fact–removing a legislator from of½ce–cannot undo the decision
that prompted the retaliation. The wishes
of the people must at least be weighed in
the decision-making process. That leaves
the third option, compromise. And therein
is the problem.
Simply put, incentives work. If elected
of½cials understand that the electorate
values compromise and problem-solving
and that working cooperatively with those
on the other side of an issue will be rewarded with reelection and a long career,
the degree of partisanship and incivility in
Congress, state legislatures, city and county
councils, and executive branch of½ces will
diminish. If, on the other hand, one’s success at the ballot box is dependent on conveying intractability, political rigidity,
and antagonism toward competing viewpoints, many candidates for of½ce–and
many elected of½cials–will be inclined to
adopt those attitudes. People who run for
of½ce and pursue political careers tend to
be more ½rmly set in their ideas about
government than their neighbors. There is
little evidence that conservatives become
more liberal or liberals more conservative in pursuit of victory, but the election
process does determine which candidates
get elected in the ½rst place and the attitudes they bring with them into the public arena.
A political system like ours, in which
candidates must ½rst pass through the
½re of partisan primaries, dominated by
142 (2) Spring 2013

the most zealous and uncompromising Mickey
of party loyalists, tends to weed out the Edwards
“good government” candidates in favor
of a warrior class that sees politics not as
a search for the common good but as
a series of pitched battles to defeat the
“enemy” by any means possible. The general electorate may desire compromise,
but to many of those who participate in
the partisan primaries that determine the
choices available to voters in the general
election, compromise is viewed not as a
desirable process of working together but
as selling out, an unforgivable abandonment of principle.
The party primary system, ironically,
dates back to a major democratic reform
of the late 1800s and early 1900s, a Progressive Party initiative that established
primaries as an alternative to the proverbial smoke-½lled rooms in which small
groups of party insiders decided who
would be put forth as a party’s nominees.
The reform opened the process, making it
much more democratic, but by ensuring
that the primaries would be dominated
by the most partisan and ideological voters (the only ones likely to be motivated
enough to participate in these semi½nal
rounds of an election), the power of the
bosses was eventually replaced by the
power of the ideologues.
In today’s more frenetic environment,
with its diversions, polarizing mass media,
and a citizenry woefully uneducated in
civics, a popular congressman like Delaware’s Mike Castle can be kept off the
general election ballot for a seat in the
U.S. Senate by a primary opponent who
receives a mere thirty thousand votes in a
state of nearly a million people. Or a popular incumbent senator like Robert Bennett of Utah can be denied reelection by
two thousand votes in a closed party convention in a state of nearly three million
people. Those candidates who want to
avoid the same fate will inevitably be
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under great pressure to adopt whatever
hard-line positions are required to pass
through the party primary barrier–and
to remain ½rmly attached to those positions when they come up for reelection.
Looking over their shoulders, Utah’s
Orrin Hatch and Indiana’s Richard Lugar
moved noticeably to the right in anticipation of primary challenges in 2012 (Lugar
lost anyway), and Maine’s Olympia Snowe
decided to retire. Although it is most
notable in the Republican Party, both
major political parties have become engaged to some degree in this process of
puri½cation, purging from their ranks
those who think for themselves and whose
conclusions diverge from those of the
activists who dominate the nomination
process.
In addition to Castle and Bennett, Lisa
Murkowski suffered the same fate in her
campaign for reelection to the Senate from
Alaska and narrowly won a write-in campaign because having lost her primary
she was not eligible to be listed on the
November ballot (a result of the “sore
loser” laws which enable parties to control the election process). And years before,
Democrat Joe Lieberman–who had been
a state attorney general, U.S. senator, and
his party’s vice presidential nominee–
was defeated for renomination by a liberal
antiwar activist, Ned Lamont; fortunately
for Lieberman, he lived in one of the few
states without a sore loser law and was
able to retain his seat by running in the
general election as an independent.
Today the Republican Party is almost
monolithically conservative, while moderate and conservative Democrats have
all but disappeared from Congress. The
average Republican in Congress is now
more conservative than ever before, and
the average Democrat is more liberal. As
the positions have hardened, the gulf has
widened. There is no need to come together to weigh where the greater nation-

al good may lie; the deciders have already
decided.
Elected of½cials face other pressures to
remain ½rmly locked in a partisan camp.
In most states, congressional and state legislative districts are shaped by whichever
political party holds a majority of state
legislative seats. When population shifts
necessitate a redrawing of district boundaries (perhaps pitting incumbents of the
same party against each other, or determining which incumbents will be given
more dif½cult districts in which to campaign), party leaders will have both opportunity and means to reward loyalists
and punish independent thinking. Running in a district with no serious likelihood
of losing to a member of an opposing party,
a candidate becomes even more dependent on remaining in the good graces of
members of his or her own party. “Sticking with the team” becomes a matter of
political survival. Compelled by the pressures of partisan redistricting to stick to
the party line, elected of½cials are further
discouraged from reaching across the aisle
to ½nd common ground or forging compromises with members of another party.
Members of Congress also gain important reelection advantages if they are able
to secure positions on committees with
jurisdiction over matters of particular interest to their constituents. A seat on the
Agriculture Committee may seem inconsequential to a citizen in inner-city Baltimore but it is of great importance to a citizen whose community depends on farming. Membership on the Armed Services
Committee or the defense subcommittee
of the Appropriations Committee is immensely important to constituents in districts that are heavily reliant on the jobs
at military bases. Energy issues matter
greatly to citizens of states that are home
to large oil and gas producers. In an ideal
world, one might expect familiarity with
agriculture, defense, or energy issues to
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make one a natural ½t for the committees
that deal with such issues, but expertise
in the subject matter is not always suf½cient to land such an appointment. Instead,
it is a pledge to support the party position,
regardless of one’s own beliefs, constituent
preferences, or independent judgment,
that often determines who wins prized
committee seats, especially leadership positions on those committees. The ability to
compromise is simply excised before the
appointment is made.
These are examples of a systemic flaw
in our politics and our governance. While
political parties are endemic to democratic
forms of government (the right of free
association will inevitably bring together
people who share similar political views),
civil society has increasingly surrendered
control of its election and governance processes to those parties and, through a partyoriented system of primary elections, to
the most partisan and zealous party members. Consider, for example, the “sore
loser” laws in most states. Under statutes
promulgated by the parties, the names of
candidates who lost in a party primary
are prohibited from appearing on a general election ballot. Thus in the Delaware
case cited above, while less than 6 percent
of the state’s population participated in
the U.S. Senate primary, Mike Castle’s
name was not eligible to appear on the
ballot when the rest of the state’s voters
went to choose the man who would be
their voice in Washington. If Castle had
won the primary, his Republican opponent, Christine O’Donnell, who was preferred by more Republican primary voters, would have been denied a place on
the ballot. It was not the candidates but
the citizens of Delaware who were the
victims of this party-centric system, their
options restricted by laws designed to help
party insiders call the shots in determining
how Americans will govern themselves.
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Finally, there is another problem that Mickey
makes it dif½cult to focus the government’s Edwards
attention on solutions that address our
common problems in ways that bene½t
the community at large. In the Republican presidential primaries leading up to
the 2012 election, former House Speaker
Newt Gingrich, accused of persistently
strange behavior ranging from proposing
statehood for the moon to likening himself to Pericles, struggled early, had a brief
flirtation with success in South Carolina,
and then fell into a succession of thirdand fourth-place ½nishes in a four-man
race. And yet he persisted, able to do so
because a wealthy owner of a Las Vegas
casino poured millions of dollars into
Gingrich’s campaign. Other very rich men
and women, empowered by the Supreme
Court’s Citizens United decision, used
super pacs to direct millions into the
efforts to elect Mitt Romney, Rick Santorum, and President Obama. The president
bene½ted from the largesse of supporters
who opposed construction of the proposed Keystone gas pipeline; Republican
candidates were helped by the pipeline’s
advocates. Support for “Obamacare,” the
president’s health care initiative, funded
one side of the campaign, and those who
wanted the legislation repealed were on the
other side. The elections became a contest
between rich people pursuing narrow
interests.
The hand of the political parties is felt
in this part of the process, too. While parties generally remain distant from contested primaries, the ultimate outcome of
congressional races is heavily influenced
by party contributions. Increasingly, members of Congress have been pressured to
raise special funds for a pool to be drawn
on to support the campaigns of candidates
seeking to defeat of½ceholders of the other
party or to win an open seat. Party leaders
have complete discretion as to where to
spend those dollars, and because non89
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incumbents have a harder time gaining
the necessary funding for expensive advertising campaigns, winners often take
of½ce feeling a strong sense of indebtedness to the party leaders who helped
them secure their victories. In addition,
the largest super pacs are operated by
party insiders. Obligation piles upon obligation, often a result of the great piles of
money that now flow into campaign treasuries, and the ability to be open to alternative policy prescriptions is compromised
still further.
Once elected to Congress, legislators
who desire seats on prestigious–and
powerful–committees may ½nd themselves required to pledge fealty to party
positions in exchange for the appointments they seek. Before the ½rst hearing
is held, the ½rst witness questioned, the
½rst brief written, the legislator knows
what he or she is expected to do on those
issues of most importance to the party.
In each of these instances–the need to
cater to party activists in partisan primaries, the influence of party-directed campaign funds, and the required allegiance
to partisan positions–the ability to independently assess where the greater common good may lie is seriously compromised. Critical thinking requires the ability to question assumptions, including
those that underlie one’s own preconceptions. Because determining what constitutes the common good is rarely a simple
matter, anything that inhibits serious inquiry is more likely to perpetuate harm
than to provide bene½t, whether that bene½t consists of expanding or constraining
the role of government (so long, of course,
as the action remains within the boundaries of constitutional permissibility).
How, then, can we improve on the ability
of our elected leaders to put their best
intellectual efforts toward ½rst de½ning
and then advancing the common good,
however they may ultimately perceive it?

Serving the common good, no matter

how de½ned, requires workable institutions, public con½dence, and public engagement. Not one of those three criteria
is met in today’s political environment.
Our institutions are dysfunctional, public
con½dence in the ability of elected of½cials to deal with community dif½culties
is almost nonexistent, and even in a “high
turnout year,” the percentage of Americans who contribute to, work in, and even
vote in public elections is disappointingly
low, especially for a nation that likes to
think of itself as the world’s foremost
beacon of democracy.
The solution to this problem may be
dif½cult to achieve, but it is easy to describe. We must restore civility to America’s public discourse, and we must reduce
partisanship in governance. We must begin to make public decisions as Americans
working together to address concerns
rather than as members of rival armies
doing battle over the trappings and privileges of power. Here’s how we can start
the process:
First, return the election process to a
conversation among citizens rather than
a battle between bank accounts. Given
the importance of the citizen’s right to be
heard on political matters, it may be dif½cult to rein in independent expenditures
on behalf of preferred candidates and
policies; but the size of those expenditures
can probably be limited, just as direct
contributions to candidates have been limited. In addition, it is almost certain that
non-individual contributions–by corporations, labor unions, political action
committees, and political parties–can be
limited or eliminated, either by legislation
or constitutional amendment restricting
campaign spending to fully disclosed expenditures by actual living human beings.
(The law itself recognizes that corporations
are only arti½cial people, not real ones,
and labor unions, political parties, and
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political action committees are not people,
either.) Limiting campaign support, either
directly to a candidate or as an independent expenditure, would help return the focus to public, rather than private, interests.
Second, ensure that citizens will have a
broad range of choices when they go to
the polls to choose the men and women
who will make the nation’s laws, set tax
rates, create or disband public programs,
and decide whether to go to war. Three
states–Louisiana, Washington, and most
recently, California–have changed their
laws to eliminate closed party primaries.
In those states, any candidate who quali½es, by ½ling fee or voter signatures, can
appear on the ballot in a primary in which
every quali½ed voter is entitled to participate. The ballot may include two or more
members of the same party and members
of several parties. If no candidate wins a
majority, the top two ½nishers face each
other in a general election even if both
are of the same party or if neither is from
one of the two major parties. Americans,
who demand choice in almost every aspect
of their lives, from soups to stereos and
from sneakers to cell phones, would again
have a full range of choices when they go
to the ballot box.
Third, take away the ability of party leaders to draw congressional and state legislative boundaries for partisan advantage.
The Constitution, with its requirement
that members of Congress actually live in
the states from which they are elected,
envisions citizens being represented in
Congress and state legislatures by men and
women who understand their concerns
and interests. Conversely, voters would
be able to select their representatives from
among men and women with whom they
are familiar. When political parties draw
district lines, urban dwellers may end up
attempting to represent the interests of
farm communities with which they have
little in common, all in the name of helping
142 (2) Spring 2013

elect more members of whichever party is Mickey
dominant in the state’s legislature. Party, Edwards
not common interest, becomes the primary factor.
After I won a congressional seat that
had been held for nearly a half-century
by the other party–which then had an
overwhelming majority in the state legislature–my district was redrawn from a
single square-shaped county in the middle
of the state to a large upside-down “L”
stretching from central Oklahoma to the
Kansas border and halfway over to Arkansas, the only purpose being to put as
many of my fellow Republicans as possible into my district and thus make the
other districts safer for Democrats. The
result was to place tens of thousands of
wheat farmers, cattle ranchers, and smalltown merchants in a new district where
they would be represented by an urban
congressman, familiar with big-city issues
and unfamiliar with the economic interests of his new constituents. So much for
the founders’ intended representativeness.
Thirteen states have taken this power
away from their state legislatures, either
entirely or to some degree, and placed
much of the redistricting authority in the
hands of independent, nonpartisan redistricting commissions. Every state should
do the same: drawing district lines should
be about able representation, not partisan
advantage. To genuinely consider alternative de½nitions of a common good, one
must be freed of dependence on party.
However one may ultimately envision
the common good, it is necessarily true
that common must refer either to the people collectively or the national interest as
a whole, which may, of course, diverge.
And good must refer to “that which is
best,” whether in the short term or with a
longer perspective. In either case, determining the common good must entail
some diligent examination of fact and
some serious reflection. Anything that in91
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trudes upon that process, including previous commitments (pledges to various
interest groups, which violate the congressional oath to carry out one’s duties
without condition or reservation), loyalty
to party or person (a president, for example), or indebtedness to supporters (including ½nancial contributors), renders
moot the purposes of democratic representation and the purposes of the constitutional structure. This obligation argues
for several important systemic changes.
In other places, including a book on this
subject, I have spelled out my concerns
about a number of the most common proposals to eliminate the corrosive effect of
money on the political system. I won’t
repeat them here out of recognition of
the limited space available to me in this
essay but will repeat the basic conclusion
I have reached. We are a nation of people–more than 300 million of us–and
it is to us and to the Constitution that our
elected of½cials owe their allegiance. It
is people, not entities and not interests,
that should select those who will write
the laws and make the policies that will
affect our lives. Just as only people–real,
not arti½cial, people–may cast votes at
the ballot box, only real people should be
empowered to provide the funding for
political campaigns. No money from corporations, labor unions, political action
committees, or political parties. Votes and
money should come from the same place:
the individual American citizen.
When Congress acts, it should act on
behalf of the common good, not the good of
Republicans and not the good of Democrats. Our members of Congress should
act as Americans, all members of the same
club, not rival clubs. The problem is that
the basic architecture of Congress reinforces not commonality but separateness. House Speakers, who exercise ultimate control over legislative procedure,
even determining (through appointments

to the House Rules Committee) which
bills may be considered for enactment,
are selected by the majority party. The
majority chairs, and has more members
on, every committee and every subcommittee; it determines which bills will get
a hearing and who will be asked to testify
as to the bill’s merits. To “discharge” a
bottled-up bill from a committee and
bring it to the floor for a vote requires 218
members’ signatures, which means that
at least one, and usually far more than
one, of the members of the majority party
must sign the discharge petition, thereby
incurring the wrath of both the Speaker
and the chairman who might hold considerable sway over the member’s own
legislative initiatives and future committee assignments. One way to break this
partisan control over our laws is to require that committee positions be ½lled
without regard to party membership and
to require that Speakers be elected by bipartisan majorities. (In the Senate, the
leader is the head of the majority party,
but Senate Majority Leaders are more
constrained by the intricacies of the Senate’s rules.)
Members of congressional committees
receive brie½ngs from staff members who
conduct research, interview experts, and
recommend which positions to take. The
problem is, Republicans are briefed by
partisan Republicans and Democrats by
partisan Democrats. Brie½ngs are inevitably tainted by partisan or philosophical
preconception. A better answer would be
to empower a nonpartisan House manager
or parliamentarian to hire committee
staff members based on education and
experience and after suf½cient vetting to
ensure the ability to provide unbiased
data to all members, without regard to
party af½liation.
On the House floor, members who
wish to address their colleagues move to
the front of the chamber (“the well”) and
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stand at a lectern. But it isn’t that simple:
there is not one lectern but two–one for
Democrats, positioned in front of the
Democrats (who all sit together, on one
side of the chamber) and another for
Republicans, positioned in front of the
Republicans (who all sit together on the
other side of the chamber). It is sometimes hard to remember that these are all
members of the same Congress, all Americans, all having taken the same oath of
of½ce, as they divide from their ½rst day
in the House into separate camps, eating
at separate tables, reading newspapers and
making telephone calls in separate cloakrooms. Republicans meet in their “conference,” Democrats in their “caucus”;
they seldom meet together other than on
the House floor or in committee rooms
where they line up on opposing sides. All
of those arti½cial divisions should be removed–cloakrooms available to all, single lecterns, mixed seating in committees
(by seniority, perhaps). It is fruitless to
seek agreement on the common good in an
environment where there is no common.

I

n suggesting ways to improve the ability
to discern and serve the common good, I
have discussed the importance of systemic
change in the election process, the redistricting process, the ways in which political campaigns are funded, and how Congress selects leaders, considers legislation,
and functions on a daily basis. That, however, is not enough: the Congress operates,
elections are conducted, and procedures
are established within a broader context.
It is not only Congress that needs repair.
Democracy is a participatory system. It
requires an informed electorate, knowledgeable in the processes of government.
It requires a citizenry competent in critical thinking, able to probe and question
and consider alternatives. It requires civil
conversation and the ability to listen
without forming rebuttals even as other
142 (2) Spring 2013

perspectives are offered. Our elected of½- Mickey
cials fail us; they operate in a system that Edwards
fails us; our news media fails us; our
schools fail us. American democracy is
dysfunctional, but the dysfunction is not
wholly the fault of those we have elected:
those of us who elected them share in the
blame. Our members of Congress are
locked into philosophical boxes–but many
of us are, too. We listen to only views we
already agree with, read only writers whose
perspectives we share. We listen to, and
believe, the nonsense we hear whether
we hear it from Rush Limbaugh or Keith
Olbermann; we accept as truth the opinions of a Charles Krauthammer or a Paul
Krugman, but rarely both.
In the broadest and most general sense,
the pursuit of the common good is merely
an expression of our desire to have our
government–the members of society acting through a formal collective process–
act in the best interests of the community
as a whole. Because collective decisions
in a democracy are made through intermediaries (the men and women we place
in elective of½ce), our ½rst thoughts are
often about whether the trust we have
placed in them has been well rewarded.
But it is a mistake to place the burden of
advancing community interest solely, or
even primarily, on the holders of public
of½ce. A functioning democracy requires a
high degree of participation. That is generally thought to be measurable by the
percentage of eligible voters who register
and the percentage of registered voters
who vote. But in fact that is a barometer
of interest, not contribution. To be a contributing member of society and a valuable piece of the quest for the common
good, citizens must be willing to adopt fundamental behaviors that are sorely absent
from today’s life. Let me reiterate just a few:
First, we must all be able to engage in
constructive dialogue. That does not mean
just a vigorous expression of a viewpoint
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–something we all are quite good at–
There is more required of the citizen
nor does being articulate and reasoned in than active listening and critical thinking
that expression answer the need. Civil dia- –for instance, an education system that
logue of the kind necessary to democratic emphasizes civics and a media focused
governance is a two-way activity that more on information than on conflict.
requires both speaking and listening. The list is long because democracy reMissing not just from government forums quires not just participation but serious,
but from the private sector as well is a informed, dedicated, intelligent particiwillingness to listen to, and fairly consider, pation. Ignorance and gullibility are usea point of view that does not comport ful skills for one who wishes to remain
fully with our own preconceptions. Un- secure in an undemocratic society, but they
fortunately, it is far more common for a are deadly to democratic governance. They
citizen to begin forming a rebuttal even make coming together to understand the
as another is speaking. It is not about common good nearly impossible. The relearning so much as it is about “winning.” forms need to begin with government,
True conversation requires not only a will- but they cannot stop there.
ingness to understand other points of view
The National Institute for Civil Disbut to continue a dialogue so that we can course, the Aspen Institute, the Bipartisan
integrate the varying perspectives into a Policy Center, No Labels, and other instistory that will allow us to ½nd those com- tutions have undertaken serious efforts
mon interests and aspirations from which to get beyond the divisiveness that parawe can build the compromises necessary lyzes our search for commonality. It is
to achieve a truly common good.
not an attempt to erase disagreement:
It is also necessary for the citizens of a vigorous debate over alternative policies
democracy to learn the skills of critical is the central ingredient of a vibrant
thinking–the ability to challenge, ques- democracy. Nor is it an attempt to create
tion, test that which is presented as fact or an arti½cial politics of the “center”: many
fact-based argument. A citizen who simply great advances in our society have come
accepts as true whatever assertions are not from the center but from the edges of
voiced by a favorite columnist or commen- the conversation (the civil rights movetator or candidate of a preferred party ment, the labor movement, the women’s
quickly becomes a soldier in Army A, movement). Instead, it is a desire to create
ready to do battle with the soldiers of a conversation between citizens, whether
Army B, with a goal not of coming to- in of½ce or otherwise, who seek to ½nd
gether but of destroying the opposing force. that common ground on which we can all
Modern technology has given Americans a stand, that win-win place of compromise
new ability to know more than ever before and conciliation that will allow us to
–more that is true and more that is not. move forward together as a single nation,
Here we can learn a lot from science, for a diverse in our ideas and our experiences
good scientist begins by testing hypothe- but united in our desire to advance toses: sounds good, but will it hold up under gether as a national family. That should
scrutiny? To a newspaper reader or screen be our goal.
watcher, such a system would require questioning the credentials of the person making the assertion, asking what advocates of
a different position might say about the
matter.
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Citizens United: Robbing America of Its
Democratic Idealism
Jim Leach
Abstract: The 2010 Citizens United ruling has been widely reviewed from the lens of legal precedent. In
this critique, the author suggests the need to examine the logic and effects of the ruling from a historical,
philosophical, and linguistic perspective. He challenges the Court’s basis for providing inanimate entities
First Amendment protection to “invest” in politics by equating corporations with individuals and money
with speech. He holds that Citizens United employs parallel logic to the syllogism embedded in the most
repugnant ruling the Court ever made, the 1857 Dred Scott decision. To justify slavery, the Court in Dred
Scott de½ned a class of human beings as private property. To magnify corporate power a century-and-ahalf later, it de½nes a class of private property (corporations) as people. The effect is to undercut the democratic basis of American governance.

Having traveled to every state in the union and
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spoken with people in hundreds of venues over the
past several years, I have become convinced that
our country has never been more blessed with
extraordinary leadership in almost every ½eld of
human endeavor, from business to medicine, from
the arts to academia. Yet it is becoming harder for
thoughtful, independent-minded leadership to
emerge in the political system.
As money conflicts have multiplied and ideological cleavages intensi½ed, the will and capacity of
representatives of the people to mediate social differences are breaking down. Compromise may
have once been the art of politics, but intransigence
is the new art of political survival. If a legislator in
today’s environment chooses to seek common
ground on an issue–that is, compromise–he or
she becomes vulnerable to a primary challenge in
which participation is low and money games are
unforgiving.
When I ½rst ran for public of½ce, the joke was
that no smart candidate should ever argue with
those who buy ink by the barrel, a.k.a. the press.
© 2013 by Jim Leach
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Today, a not-so-funny corollary is that a
smart candidate should never argue with
those who buy ads by the bushel. Under
the contemporary “win at all costs” political ethic, the ½rst thing the new breed of
political consultants tells their clients is
to throw civility out the window. Civility
requires a willingness to consider
respectfully the views of others and an
understanding that we are all connected
and rely on each other. These ideas are
anathema to those who now manipulate
so much of the political process.
Yet seldom is there only one proper
path determinable by one individual or
one political party. Public decision-making does not lend itself to certitude. That
is why humility is a valued character trait
and why civility is an essential component of civil society.
To be clear, civility is not simply or
principally about manners. Indeed, on
Capitol Hill polite words are sometimes
more problematic than raucous ones.
Consider this example of a typical conversation between a lobbyist and a legislator walking to or from a vote on the
House floor: “Congressman, as you know,
we maxed out for you in the last election,
and we and our allies sure hope to be able
to more than match that support this fall.
But please understand that tomorrow a
bill of importance to us is coming up on
the floor (or in your committee) and we
would sure appreciate your support. By
the way, how are your wife and kids?”
Politely stated, but there is no reference
to the common good. Instead, coercively
implied is an ongoing, quasi-contractual
relationship between an interest group
and a public of½cial.
These implicit uncivil contracts can be
coercive even if never discussed because
corporate power, newly magni½ed by the
2010 Citizens United decision, can so easily
reward a candidate or inflict political retribution. On the assumption, for instance,

that politicians have an instinct for political survival, a key component of which is
a desire to raise campaign revenues and
suppress opponent treasuries, why in a
corporatist political system would a
politician want to speak up against the
drug companies or gambling interests or
investment banks if corporate monies
can quickly be shoveled into campaigns?

O

ver our tumultuous history, the U.S.
Supreme Court has generally been at the
forefront of advancing justice and protecting the rule of law. But from time to
time, our politics and the Court have
been out of step with our deepest ideals.
For almost nine decades after our founders signed the Declaration of Independence, af½rming that all men are created
equal, a number of states sanctioned slavery; and until the Civil War, the Supreme
Court formally upheld this egregious
assault on human dignity.
Brazenly, in Citizens United, the Court
employed parallel logic to the syllogism
embedded in the most repugnant ruling
it ever made, the 1857 Dred Scott decision.
To justify slavery, the Court in Dred Scott
de½ned a class of human beings as private
property. To magnify corporate power a
century-and-a-half later, it de½ned a class
of private property (corporations) as
people. Ironies abound. Despite overwhelming evidence to the contrary, the
mid-nineteenth-century Court could
see no oppression in an institution that
allowed individuals to be bought and
sold. In the Citizens United ruling, despite
overwhelming evidence to the contrary,
the Court implied that corporations were
somehow oppressed–in this case considered to be censored–and therefore
should be freed to buy political influence
and sell opposing candidates down a
river of negativity.
How are corporations oppressed? Do
corporate leaders not have free speech
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and the right to give campaign contributions like all other citizens? Have they
and the political action committees (pacs)
that they control not already been overempowered to infuse millions into the
political process? Is it an accident that as
the influence of moneyed interests has
increased in American politics, the gap
between the rich and poor has widened?
To advance the sophistic argument that
more money in campaigns equates to
more democracy, the Court had to employ
a linguistic gyration. It presumed that
money is speech and that a corporation is an
individual. But where in any dictionary or
in any founding documents are these
equivalencies made?
Speech is the act of expressing thoughts,
feelings, or perceptions by the articulation of words. It is a vocalized form of
human communication. In pejorative
jargon, money may “talk,” but precisely
de½ned, money is a medium of exchange,
a measure of value, or a means of payment. In the manner it is used in politics
it can be considered a campaign contribution. It is not “speech” in terms of what any
strict constructionist could conceivably
believe the First Amendment addresses.
A corporation is an arti½cial creation of
the state, which in turn is a creation of
the people. To vest an inanimate entity
with constitutionally protected political
rights makes mockery of our individual
rights heritage. While corporations as a
“legal ½ction” have been given analogous
status to individuals in aspects of commercial law, citizenship rights are of a
very different nature. A corporation cannot vote or run for of½ce. The inspiring
words of our founders were about free
men born with inalienable rights. It is they
who speak. It is they who can assemble. It
is they who are considered equal among
each other.
To hold that a corporation is a person
with citizenship rights simply does not
142 (2) Spring 2013

square with the Declaration of Indepen- Jim Leach
dence. All men may be created equal in
relation to each other, but not necessarily
in relation to corporations or, under Citizens United, in relation to how corporations may empower some individuals relative to others. There is great inequality
between corporations, no equality of
individual and corporate “personhood,”
and no equality of individuals when one
with many corporate ties may have more
capacity to influence decision-making
than one with none or just a few.
Multiple personality disorder may
from time to time seem to describe a candidate in regard to stances taken, but it
never was intended to de½ne the political
system itself. More money is not more
democracy.
Corporate larceny is at issue; so are
democratic values. To presume that corporate money can be construed as
“speech,” that speech for many will be
coerced rather than free. After all, to tap
for political purposes the assets of shareholders or by implication union members, more than a few of whom can be
expected to hold different political judgments than management or union stewards, is a “taking” of their assets, a perversion of their “speech,” a diminution
of their political rights.
What the Court has done is reason by
analogy rather than constitutional logic.
But analogy, like metaphor, is more suited to poets than jurists. When used in
Citizens United, the analogies are not convincing. Music, for instance, is more
analogous to speech than money is.
Money may be used to buy many things,
including influence, and when large
amounts are given in the political process, conflicts of interest are created that
undercut rather than embellish democracy. Likewise, a monkey or a gorilla is a
closer analogy to a human being than a
corporation is. But no one suggests that a
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primate be given citizenship rights. A
corporation, to be sure, has shareholders,
yet there is a distinction between a corporation and its ownership.
The main way “corporate-ness” can be
analogized to personhood relates to its
hierarchical structure. In the corporate
world, one decision-maker or, at most, a
collective few are accountable for how
corporate resources are allocated. Authorizing corporate leaders to distribute
shareholder assets–that is, other people’s money–in political campaigns thus
empowers small numbers of insiders.
There is no escaping the reality that the
precept of corporate personhood pushes
American politics in an oligarchic direction. Nor is there escaping the only
justi½cation for spending corporate
assets in campaigns. Money spent in
campaigns must be considered good
investments for shareholders, quid pro
quos that can be banked. Could it be that
the Court’s de½nition of protected
“speech” might more accurately be described as influence buying?

P

rior to Citizens United, the Supreme
Court implicitly recognized that citizen
expression was different from issue advocacy backed by money. Hence it upheld
congressionally established reporting
requirements and limits on campaign
giving for individuals making campaign
contributions. However, in Citizens United
corporate persons are granted “supraman” status: limited transparency requirements and unlimited capacity to
spew money into the political system.
The Court’s lawmaking judgment cannot
be challenged by Congress because an
activist 5-4 majority has presumptuously
held that the moneyed intervention
capacities that it has granted corporations in the political process are protected by the First Amendment. And lacking
an evidentiary basis and appreciation for
98

human nature, the majority concluded
that independent corporate political
expenditures “do not rise to corruption
or the appearance of corruption.” Really?
Is it not clear that under a free speech
guise the Supreme Court has authorized
influence wielders, in many cases masked
to the public, to use unlimited resources
to rob America of our democratic heritage?
Our founders were moral philosophers
as well as political activists. They dwelled
on a subject the Court ignores: human
nature. To constrain what was implicitly
considered a natural instinct of public
½gures to aggrandize power, John Hancock, Benjamin Franklin, and their fellow
delegates to the Constitutional Convention followed James Madison’s lead and
adopted a governance framework for the
American republic based on Montesquieu’s separation of powers doctrine.
Divided governmental authority was
established in the Constitution with a
similar legislative/executive/judicial
model triplicated in decentralized fashion
at the state, county, and city levels. The
overlaps and continuous tension created
between levels and branches of government were designed to bifurcate and constrain power. I note this background to
underscore the human dimension of
abstract principles. No politician will
ever acknowledge that campaign contributions affect his or her votes or judgment. But for the public to assume that
candidates whose campaigns are supported by large amounts of money from
interest groups do not become indebted
to these groups is to deny human nature.
It is to flout how our founders thought
about power and the role of citizenship.
At our country’s founding, propertyless people as well as women and slaves
were denied the right to vote, and there
was an original constitutional acceptance
that slaves could be considered three-
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½fths of a person for legislative and Electoral College apportionment. But none of
our founders ever advanced the notion
that one individual could be several persons and have magni½ed influence based
on control of corporate assets.
The arc of our history that has bent
toward justice has suddenly with the Citizens United decision twisted back to that
part of our constitutional heritage that
was self-evidently unjust. Property considerations have again become accentuated in a key aspect of citizenship, the
injustice of which weakens the links
between government and the people.

C

orporatist politics has several other
rami½cations of a very different dimension than our founders considered. When
our constitutional system was established, the founders assumed that individuals elected to Congress would come
from many different backgrounds and
that they would be prepared to represent
vigorously their state, its interests, and its
people. A consequence of Court-enhanced
corporatist power is the nationalization
of local elections. Candidates across the
country become indebted to the same
corporate groups. Candidates in farm
states, for example, increasingly ½nd that
their campaigns are supported by oil
companies on one side and out-of-state
unions on the other, causing indebtedness to groups that often do not reflect
the same views as the majority of their
constituents.
Secondary effects apply to political parties. Because the new ½nancial empowerment under Citizens United is provided to
unions as well as corporations, the tendency will be for the Democratic Party to
become more like the old, union-dominated Labour Party in Great Britain and
the Republican Party less like the proenvironment, trust-busting party of Teddy
Roosevelt. The irony would remain, how142 (2) Spring 2013

ever, that corporate power often operates Jim Leach
with one troubling bipartisan dimension.
Corporations have a tendency to align
with those in either party who hold positions that may affect issues of direct concern to their interests. Corporations are
generally blind to the party af½liation of
those they support in legislative committees that have jurisdiction over their
interests. Surprising to some, Citizens
United thus increases the likelihood that
½nancial interests will increase their
donations to both sides of banking-oriented committees; commodity groups to
both sides of the agriculture committees;
the military-industrial complex to both
sides of the armed services committees;
and so on. Ideology has its place, but
power in the commercial sphere supports
power in the political domain.
Tertiary effects involve empowerment
of foreign interests. Granting to corporations the right to muscle further into the
political fray is complicated by the fact
that shareholding by sovereign wealth
funds and foreign individuals in American corporations is substantial and growing. Foreign governments, citizens, and
corporations have historically been barred
from making political contributions.
Under the new ruling, a door has been
opened to allow them to be able to influence, explicitly or implicitly, how American institutions exercise political power,
whether through companies that they control as U.S. incorporated subsidiaries or
through stock owned in American companies on or off public exchanges.
Equally consequential, an American
corporation controlled by American shareholders may have vested interests different from the national interest. In a global
economy, corporate leadership is assumed to be pro½t driven. When an
industry outsources jobs and facilities to
foreign countries, its advocacy “investments” in the American political system
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may be unaligned with citizen interests.
The corporate personhood precept established in Citizens United thus gives foreign
countries and foreign nationals with
American corporate ties the prospect of
becoming more powerful factors in
American elections than many American
citizens.
As a candidate who campaigned seventeen times for Congress, eschewing pac
and out-of-state contributions, I can
attest that a troubling effect of corporatecontrolled giving is that it diminishes citizen respect for the political system, the
desire to vote, and even the willingness to
engage in the political process by giving
small contributions. Over the years, for
example, constituents would come up to
me on the street or at Rotary or Farm
Bureau meetings and say that they had
sent a check for $20 or $30 to my campaign that they wouldn’t otherwise have
if I had not adopted a policy of not
accepting pac funds. The public understands that it is of marginal signi½cance
to make a modest contribution to a candidate if that candidate receives tens of
thousands of dollars, sometimes now
millions, from corporate- and unioncontrolled funds.

I

t is no accident that our tax laws are
loaded with loopholes, that corporate
muggings are frequent in American politics. Nor is it an accident that many
Americans, from tea party advocates to
middle-class homeowners to the Occupy
Wall Street movement, believe that they
are not being listened to, that vested
interests hold an improper, behind-thescenes sway in the political life of our
country.
Nuances aside, the main casualty of the
Citizens United ruling is idealism. At a time
when the country needs to pull together,
the Supreme Court has chosen a path to
magnify public cynicism. It has deter100

mined to protect moneyed influence peddling that obscures citizen speech and
eviscerates the capacity of citizens and
policy-makers to weigh competing views
in balanced ways.
At issue is whether a new analytical
paradigm about the First Amendment
more consistent with linguistic logic,
American history, and democratic values
is in order. Absent a clear directive from
the Constitution, absent carefully expressed views of the founders, should not
the courts follow a strict constructionist
approach to the meaning of our individual rights–centered democracy? Rather
than conflate a corporation with a person
and money with speech, should not the focus be shifted to the transactional relationship inherent in speaking and listening?
If all men are created equal, surely it
follows that all citizens are entitled to
have their views respectfully listened to
in the public square and, after elections,
to have the representatives they choose
be in a position to seek common ground
in pursuit of the common good, unconstrained by having their ears plugged
with corporate money.
In the wake of the Citizens United ruling,
a distinguished former justice, Sandra
Day O’Connor, has been speaking out
about the need for states that elect their
Supreme Court justices to change to a
system in which governors nominate and
legislatures con½rm high court nominees. Justice O’Connor sees a conflict of
interest problem potentially exploding in
states like Texas where huge amounts of
corporate money can quickly be marshaled in support of or opposition to judicial candidates.
I share Justice O’Connor’s concerns
but would add that the goal of advancing
equal justice under the law applies just as
much to the making and administering of
laws as it does to their adjudication in a
courtroom. Indeed, the objective of ad-
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vancing equal justice begins in the ½rst
and second estates before it becomes the
responsibility of the third estate, where
judges, generally speaking, are tasked
with interpreting and enforcing rather
than making law–Citizens United being a
sparingly embraced, lawmaking exception.
The standard of judiciousness in the
making of law is fairness, while the standard of judiciousness in the adjudication
of law is allegiance to the letter of law and
its constitutional framework. Hence from
an equal justice perspective, the judiciary
should be acutely concerned about lawmaking that empowers deep-pocketed
special interests to the detriment of the
common good. No judge should be placed
in the position of having to uphold
patently unfair laws designed to appease
corporate power brokers to whom legislators or elected executives may be indebted.
In this circumstance, public con½dence
in the judicial as well as the legislative
and executive branches of government is
jeopardized. A citizenry simply cannot be
expected to have con½dence in a judicial
system in which the standard becomes
equal application of unfair laws. Equal
justice requires that the law itself be fair.

capable of evolving in ever fairer, more Jim Leach
equalitarian ways.
Many good people enter politics only
to ½nd that the system causes the low
road to become the one most traveled.
Politicians routinely develop conflicts that
do not technically rise to a legal standard
of corruption because legislated law and
now judicial ½at have weakened that
standard.
The low road is traveled because it is
the shortest path to of½ce and justi½ed
because other contenders generally stampede alongside, though increasingly far
from the center stripe. If a candidate
chooses a less-conflicted route where few
travel, the likelihood is that candidate
will come up short.
Speech is thus at issue from two perspectives. At one end, uncivil speech
must be protected by the courts, but
½ltered by the public; at the other, moneyed “speech” must not be allowed to
weaken the voices of the people. The
Constitution begins “We the people,” not
“We the corporations.”

Many are familiar with the saying,

sometimes attributed to Bismarck, that
the public should not look too closely at
laws or sausages being made. Law- and
sausage-making are different, but what
unites them is a public concern that the
seen and unseen ingredients of each be
integrated in as “clean” a manner as
possible.
In America, process is our most important product. Our founders recognized
human frailty and thus went to great
lengths to attempt to erect a system that
would be democratic rather than aristocratic or oligarchic. Individuals could be
expected to make mistakes, but the political system was to be above reproach,
142 (2) Spring 2013
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The American Corporation
Ralph Gomory & Richard Sylla
Abstract: The United States from its earliest years led the world in making the corporate form of business
organization widely available to entrepreneurs. Starting in the 1790s, corporations became key institutions of the American economy, contributing greatly to its remarkable growth. This essay reviews the evolution of corporations across several eras of the country’s history. The most recent era is marked by a shift
away from a stakeholder view of corporate interests and purposes to one dominated by pro½t and shareholder-value maximization. We strongly question whether this shift has been bene½cial to the country as
a whole. If our assessment is correct, there is a need to ½nd ways of inducing corporations to act in ways
that produce better societal outcomes. We therefore explore ways–including some suggested by the history
of U.S. corporations–in which corporate interests and the public interest might become better aligned.

Great corporations exist only because they are created
and safeguarded by our institutions; and it is therefore our right and our duty to see that they work in
harmony with those institutions.
–Theodore Roosevelt, First Annual Message to
Congress, 1901
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American corporations have been with us as long
as corporations themselves. Both the questions and
the answers to them have varied widely over time.
The Occupy Wall Street movement that began in
New York City in September 2011, spreading thereafter to other cities, raised or reiterated some of the
basic questions about how well these American institutions work. The questions being raised today
cover a wide range of issues.
Why, during the ongoing ½nancial and economic
crises that broke out beginning in 2007, did large
½nancial institutions and industrial ½rms teetering
on the brink of failure–often because of their own
misguided strategies and decisions–get bailed out
by the federal government? Why did the government seemingly do much less for homeowners facing foreclosures on houses now worth less than the
© 2013 by Ralph Gomory & Richard Sylla
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mortgage debt incurred to buy them, per- tion, one in which corporate rights and
haps because they had lost their jobs in the privileges vastly outweigh corporate social
economic downturn and could not afford responsibilities?
the mortgage payments due?
Americans have always viewed corpoWhy do the pro½ts of American corpo- rations with mixed feelings. On the one
rations and the compensations of their hand, a corporation with limited liability
executives stay high and even rise in some and endowed with a long life is an attraccases while jobs disappear and both eco- tive vehicle for numerous investors to pool
nomic growth and median family incomes their individual capitals, receiving tradstagnate? Why does the judicial branch able shares of the company in return.
join in to strengthen the influence of cor- Pooling of capital makes possible large,
porations, ½nancial and non½nancial, as long-term investments that can achieve
with the Supreme Court’s Citizens United economies of scale and scope in the prodecision in 2010? That decision granted duction and distribution of goods and
corporations relatively unlimited free- services that are beyond the capabilities
speech rights to spend corporate funds in of sole proprietorships and partnerships.
electoral politics.
Indeed, one of the less appreciated reasons
It is not the ½rst time in U.S. history for the rapid rise of the U.S. economy in
that people have wondered whether ours the nineteenth century in comparison to
is a government of the people or a gov- other nations was the relative ease of obernment of the corporations, by the cor- taining a corporate charter in America.
porations, and for the corporations. Such
On the other hand, inherent in the corfears are as old as the republic. They were porate form are problems of conflicting
present in the 1790s, when the United goals. Will the managers of corporations
States began to lead the world in the manage them in the interests of the
development of the corporation as the shareholder-owners? Or will the manmost dynamic form of modern business agers act in their self-interest? Will corenterprise. They arose again in the ½nan- porate managers take into account the incial and economic crises of the late 1830s terests of employees, customers, suppliers,
and early 1840s, after state legislatures had lenders, and the polity that made the corcreated thousands of corporations. In the poration possible?
decades around the turn of the twentieth
Inevitably, these problems of corporate
century, when many corporations became goals that have arisen throughout the hisvery large, the fear of corporate power tory of the American corporation are still
resurfaced, leading to antitrust laws and with us. Our essay outlines how they have
federal regulation. The crises of the Great been addressed in several distinct eras of
Depression led to further restraints on the U.S. corporate development. This history
½nancial and economic powers of corpo- perhaps can inform how we might deal
rations.
with them now.
If there is any surprise about the current
We conclude by strongly questioning
crisis, it is not that worries about corpo- whether today’s dominant corporate goal
rate power and its abuse are once again –pro½t maximization–is bene½cial to the
being raised, but that so little is being country as a whole.
done about them in comparison with the
reforms of the 1840s, the Progressive Era,
n the period from the 1790s to the 1860s,
and the New Deal. Could we be witness- the United States led the world in modern
ing the ultimate triumph of the corpora- corporate development. Recent research
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provides the ½rst comprehensive look at
corporate development, revealing that U.S.
states from 1790 to 1860 chartered 22,419
business corporations under special legislative acts and several thousand more
under general incorporation laws that were
introduced mostly in the 1840s and 1850s.1
These totals far exceed the number of
corporations created in any other country
(most likely in all other countries combined) during that time. The United States
thus became what might be called the
½rst corporation nation.
Most of the early American corporations, operating within a state or in a city
or town, were small by later standards.
The largest were banks and insurance companies, joined later in the era by railroads
and manufacturers. Stockholders, often
locals, could monitor corporate operations
½rsthand, and they were more directly
involved in corporate affairs than would
later be the case. Stockholders’ meetings
were frequent and actually provided guidance for management. Passive stockholders could keep an eye on their investments
by checking prices in securities markets
and by observing the dividends they received, which in this era accounted for
the lion’s share of corporate net earnings.
Legislative chartering meant that charters could be tailor-made for each corporation, with its powers, responsibilities–
including those to the community–and
basic governance provisions carefully
speci½ed.2 Most charters were not perpetual, but rather had set terms of years
and had to come up periodically for renewal, a constraint on corporate malfeasance. Voting rules for shareholders in
elections of directors and other corporate
matters varied. They were not always the
modern norm of one vote per share, which
favors large-block shareholders. Legislative chartering could easily be corrupted,
however, with incumbent corporations
using money and influence to defeat

charters for potential competitors, and
would-be corporations using the same
tools to gain charters.
General incorporation laws, also a modern norm, were introduced late in the antebellum era as a way to avoid the corruption involved in legislative chartering as
well as what was perceived as too close a
relationship between corporations and the
states. Under general laws, any group of
incorporators meeting the speci½cations
of the law could receive a charter, the granting of which became an administrative
rather than legislative function of government. Access to the corporate form became more open–a gain for society. But
state oversight of the creation and monitoring of corporations was reduced, which
had costs in terms of corporate governance.

From the 1860s to the 1930s, most corpo-

rations remained small (as is still true),
but growing numbers of them became very
large and operated nationwide and even
multinationally. Large corporations required professional managers, who often
had limited or no ownership shares. These
“Berle-Means” corporations, so named
after the authors of a famous 1932 book,
The Modern Corporation and Private Property,
effectively separated ownership (shareholders) from control (management),
marginalizing the influence of ownershareholders in corporate affairs.
In this era, external checks on the possibility that managers would behave opportunistically against the interests of owners
and anti-socially against the larger interests of the country came in two forms: investment bankers and government. Large
corporations often had to access capital
markets by selling shares and bonds, a
process in which investment bankers
served as intermediaries. These bankers
had an interest in corporate governance
to assure the investors who had purchased
corporate securities from them that their
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investments were sound and secure. They
exercised that interest by monitoring
their corporate clients, even going so far
as to place bank representatives on corporate boards. To many Americans, however, such banker influence was suspect,
and charges of banker dominance and a
“money trust” caused investment bankers
late in this era to retreat from their monitoring and oversight roles in corporate
affairs. That, of course, served to increase
the powers of corporate managers.
Americans’ suspicions about large banks
and investment bankers were also directed
at large corporations. The Gilded Age of
the late nineteenth century featured the
rise of the Robber Barons, both the business leaders who amassed great power and
wealth in the rise of mass-production and
mass-distribution industries, and the great
½nanciers of Wall Street who collaborated
with them. Popular politicos, such as trustbusting Theodore Roosevelt, adopted ordinary Americans’ concerns about the concentration of wealth and power, leading
to the passage of antitrust laws and corporate regulation at both the federal and
state levels. The purported goal was to
prevent or rein in monopoly, but in some
cases the application of antitrust laws and
regulations detracted from corporate ef½ciency and protected inef½cient producers
from more ef½cient competitors. (American political economy often protects
particular competitors from competition
in the name of avoiding monopoly.)

The period from the 1930s to the 1980s

began with the Great Depression, which
put the ½nancial and corporate sectors
under a cloud, resulting in a host of New
Deal reforms. In ½nance, the Glass-Steagall
Act (1933) separated investment banks
and commercial banks, ramped up federal
regulation, and introduced deposit insurance. A series of securities acts (1933, 1934,
and 1940) compelled publicly traded cor-
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porations to disclose more (and more
timely) information to their stockholders
and the general public. The acts also provided regulatory oversight of securities
trading and investment companies.
Corporations recovered much of the
prestige they lost during the Depression
through their contributions to the successful outcome of World War II. The lessons about the economy learned from
World War II varied with the eye of the
beholder. To some, the overwhelming factor in the U.S. contribution to the war
effort was our immense ability to manufacture. That capacity was certainly there:
already by the 1920s, the United States
not only led the world in production of
the key industrial products, steel and electricity, but also led in their per-capita
production. When the United States entered the war, President Franklin Roosevelt
created the War Production Board, comprised of industry leaders. Under their
command, the country moved with incredible speed from civilian to military production. Airplanes in enormous numbers
were produced in place of cars. U.S. shipbuilding capacity produced carrier-led
fleets whose eventual scale dwarfed those
of America’s enemies.
But there was another influential way
of looking at the war’s outcome. This view,
popular in academic and intellectual circles, attributed the favorable outcome to
Allied scienti½c superiority. Radar played
a key role in deflecting the German aerial
assault on Britain following the fall of
France and in determining the course of
the war in the Paci½c. The atomic bomb
ended the war with Japan without the massive loss of American troops that a ground
assault on the Japanese home islands
almost certainly would have entailed.
Yet the wartime radar came from England, and European science underpinned
the atomic bomb. Before the war, American science was not signi½cant on a world
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scale. Science in this country, moreover,
was not viewed as practical. The great
productivity of the United States had its
footing in mass production technologies
and mass distribution capabilities, not in
science.
The prestige of science, and the appreciation of its practicality, rose sharply
following the war. Academia and government, especially after Sputnik (1957) and
in the face of the intensifying Cold War,
came together on the idea that the United
States should lead the world in science.
The National Science Foundation came
into being to fund academic research in
science and engineering. Cold War national defense budgets underwrote the transfer
of cutting-edge science and engineering
to a cadre of corporate military contractors. They left the more mundane area of
manufacturing to established ½rms using
older mass production technologies. At
the end of his two terms in of½ce (1953–
1961), President Dwight Eisenhower, a military hero of World War II, would warn
the country of a rising “military-industrial
complex.”
For two decades after 1945, large American corporations were subject to little
international or domestic competition because of their oligopolistic market structures. Dividend payouts declined as corporations retained more and more of their
pro½ts to fund much of their investment.
Because of New Deal reforms and pro½t
retention, the ½nancial sector, which earlier had both ½nanced and strongly influenced corporate affairs, was essentially
reduced to advisory and service roles.
Stockholders did not mind lower dividends
because prosperous times increased the
value of their shares, and regulation by
the Securities and Exchange Commission
increased investor con½dence that Wall
Street provided a level playing ½eld.
Managers still controlled corporations,
and they exercised their power by choos-

ing directors. Often these included top
managers themselves. Outside directors
chosen by management were obviously
beholden to management. Stockholders,
the putative owners, had little say. The
Berle-Means corporation remained alive
and well, enjoying its heyday in the two
decades after World War II. Corporations
did so well in this period because of a
strong American economy, a worldwide
demand for American products and knowhow, and a lack of competition from
abroad. A widespread, though not unanimous, view was that corporate and country prosperity were closely linked. It was
during this period of prosperity in the
1950s that General Motors ceo Charles
Wilson, in hearings related to his nomination by Eisenhower to be secretary of
defense, made his famous statement that
“what was good for our country was good
for General Motors and vice versa.”
In the early postwar decades, the problem of corporate goals seemed under control. Managers in general did not feather
their own nests at the expense of owners
and other stakeholders. J. K. Galbraith,
a keen observer of corporate America,
explained that the system worked as well
as it did because managerial power was
faced by countervailing powers in the form
of big labor and big government. Unions
were at their strongest in these decades,
in part because of New Deal labor reforms,
and they pushed for higher wages as well
as health care and retirement bene½ts
from corporate employers. As for big government, federal regulatory and antitrust
laws put in place from the 1880s through
the 1930s remained on the books, and
postwar Congresses and administrations
added a host of new laws.
The interests of managers, stockholders,
workers, consumers, and society seemed
well aligned. And they needed to be. Aside
from purely economic issues, the United
States and the Soviet Union were ½ghting
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a Cold War that was in signi½cant part a
war of ideas. Communism as practiced and
advocated by the U.S.S.R. asserted that it
would deliver the workers of the world
from the slavery of capitalism and raise
their standard of living. Soviet ideology
dominated states of Eastern Europe, engulfed China and Cuba, and supported
strong Communist parties in many parts
of the world, including important West
European countries such as France and
Italy.
Fortunately, the widely shared growth
and prosperity in the United States supported the idea that capitalism could be
both effective and benign. Even the Soviet
leader Nikita Khrushchev, in a widely
quoted remark on a visit to the United
States, admitted grudgingly that “the slaves
of capitalism live well.”
For several decades, corporate leaders
recognized the claims of various stakeholders. As late as 1981, the Business
Roundtable issued a statement recognizing the stewardship obligations of corporations to society:
Corporations have a responsibility, ½rst of
all, to make available to the public quality
goods and services at fair prices, thereby
earning a pro½t that attracts investment to
continue and enhance the enterprise, provide jobs, and build the economy.
[. . .]
That economic responsibility is by no
means incompatible with other corporate
responsibilities in society.
[. . .]
The issue is one of de½ning, and achieving,
responsible corporate management which
fully integrates into the entire corporate
planning, management, and decision-making process consideration of the impacts of
all operating and policy decisions on each
of the corporation’s constituents. Respon-
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sibility to all these constituents in toto constitutes responsibility to society. . . . Business
and society have a symbiotic relationship:
The long-term viability of the corporation
depends upon its responsibility to the society of which it is a part. And the well-being of
society depends upon pro½table and responsible business enterprises.3
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Corporations thus for some decades after
World War II were willing to accept a mix
of goals; they aimed for good products,
satis½ed customers, a good effect on the
community and nation, and a steady return
to the shareholders. But that was about to
change.
The economies of the rest of the nonCommunist world began to revive. Foreign
competition for the American market
mattered more than ever because of the
tremendous evolution of seaborne commerce in the form of container ships.
Goods of every size made in one country
could be shipped around the world to
another nation at greatly reduced cost.
Later, airborne freight also entered the picture for goods of more value per pound.
The de facto protectionism provided by
the oceans was being repealed by the march
of transport technology.
Japan in particular, by providing government support and direction, emphasized manufacturing for export. It developed and adopted new and better manufacturing techniques, forging rapidly ahead
in key industries ranging from automobiles, once the U.S. stronghold, to consumer electronics and, later, computer
memories. American industry, used to easy
success in an environment with limited
competition, was slow to respond. Rising
inflation and energy-price shocks further
eroded American competitiveness. The
U.S. dollar lost value compared to other
leading currencies. The stock market languished. The easy years were over, and
the 1970s saw a major slowdown in what
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had been steadily rising U.S. productivity,
economic growth, and prosperity. Corporate America was in trouble.

The period from the 1980s to the present

has been marked by a major shift away
from a broad view of stakeholder interests
to an almost exclusive focus on shareholder value. Galbraith’s countervailing
powers had in fact begun to break down
by the 1970s. Declining union membership
gradually reduced the influence of big labor
on corporate managers. Corporations
hastened the trend by closing factories
in the old manufacturing belt of the
Northeast and Midwest, where unions
were strong, shifting production to Sun
Belt states that had long antiunion traditions. The old manufacturing areas became
known as the Rust Belt.
Countervailing power weakened further
as academics and others began to attack
government antitrust and regulatory policies as misguided. They called for deregulation and increasingly placed government
itself under scrutiny. Instead of working
in the public interest, many argued, government practiced interest-group politics.
Bureaucrats had their own interests–
larger budgets, more authority, more
employees–which had little to do with the
public interest. Ronald Reagan, the popular president from 1981 to 1989, epitomized
this new view when he famously said government wasn’t the solution, it was the
problem.
Academics came to the rescue of corporations, or so it seemed, with new theories
of what corporate managers should do.
Instead of catering to the interests of various stakeholders, as they had done in the
good old days of the postwar era, managers
would best serve owners and society in
general, the academics argued, by singlemindedly working to maximize shareholder value. The stakeholder view was
complicated; actions that are in the inter-
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ests of some stakeholders may be counter
to the interests of others. Higher wages may
mean lower pro½ts, and lower wages may
mean higher pro½ts.
In contrast, shareholder value was determined daily in the stock market, which
the ef½cient-markets hypothesis showed
to be good for measuring that value. The
stock market, academics further argued,
would identify good corporate managers
–those who increased share prices–and
would expose bad ones: those who didn’t.
Managers who failed to maximize shareholder value would be disciplined and even
jettisoned by the market for corporate
control, which featured hostile takeovers
and leveraged buyouts ½nanced by a rejuvenated and innovative ½nancial sector.
Society supposedly bene½ted because the
corporate goal was now to make the total
value of the enterprise, as measured by
what it would take to buy it on the open
market, as large as possible.
This academic doctrine fell on receptive ears. From a shareholder perspective,
it put their interests in the driver’s seat;
the success of the company was to be measured by their return. From the point of
view of corporate management, it was a
mixed blessing. After all, corporate leadership was used to a great deal of independence, they took pride in having good
products and being respected members
of the community, and they dealt with their
fellow workers and managers every day.
Shareholders, in contrast, were a distant
and uninformed mass to be dealt with by
dividends. But in a world of pro½t maximization, pro½ts could be measured every
day and had to be reported every quarter.
This gap in the natural orientation of
shareholders and corporate managers was
well recognized in academia: it was simply the old principal-agent problem. And,
the academics argued, it was not that hard
a problem to solve. The solution was to
give corporate leadership major stock op-
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tions. When the stock went up, management bene½ted hugely. This approach
aligned the interests of managers with
those of the shareholders.
The stock-options solution cost the
company and its shareholders nothing if
the stock did not go up, so it was possible
to vote the corporate leadership amounts
of options that overcame any hesitancy.
In fact, ceo compensation soared to previously unheard-of heights. And under
many circumstances, a ceo did not have
to be exceptional to pro½t from stock options. In the rising stock market of the
1980s and 1990s, compensations for all
ceos rose together. Certain practices in
corporate governance helped generate
this result. ceos sometimes served simultaneously as chairmen of their boards.
They invited other ceos to serve on their
boards and possibly chair the compensation committee, a favor that often was
returned. ceos and boards hired compensation consultants that, perhaps unsurprisingly, seldom if ever recommended
reducing ceo compensation.
Criticisms of ceo compensation usually
elicited a response such as, “He created
$2 billion of increased value, why shouldn’t
he get $100 million of it?” This attitude
implied that the efforts of an entire company, with tens of thousands of employees,
were the result of a single ceo or topmanagement team. John F. Welch, ceo of
General Electric from 1981 to 2001, is a
prominent example. In the 1980s, Welch
was dubbed “Neutron Jack” for reducing
ge employment by more than one hundred
thousand (of about four hundred thousand) and for ½ring each year the bottom
10 percent of his managers. Welch also
led the old manufacturing company into
½nancial services, which came to account
for a large proportion of ge’s pro½ts.
Shareholder value and pro½ts soared
under Welch, whose stock options made
him a very wealthy man. In 1999, Fortune
142 (2) Spring 2013

magazine named him Manager of the
Century. But Welch’s initiatives would
lead to problems for ge and his successor
after he retired.
The principal-agent problem often did
seem to be solved by the stock-option form
of remuneration. Employees, however,
were not discussed in the stock-option
solution to the principal-agent problem,
although they were affected by it. Wages,
executive compensation, and pro½ts all
come out of the total “value added” by a
corporation. With the extensive use of
stock options, executive compensation and
pro½t, which is reflected in stock price,
are linked together. Both improve if wages
can be held down. Thus, holding down
wages became in the interest of both
management and shareholders.
The path that the division of corporate
value added has taken since 1980 is reflected in data on productivity, pay, and income
shares. From 1947 to 1979, productivity
rose 119 percent, average compensation of
production and non-supervisory workers
(who constitute more than four-½fths of
the private-sector labor force) grew 100
percent, and the share of national income
received by the top 1 percent of earners
(which would include most of top corporate management) ranged from 9 to 13
percent. From 1979 to 2009, in contrast,
productivity rose 80 percent, worker compensation rose 8 percent, and the top
1 percent of earners increased their share
of national income to more than 23 percent.4 The changes in compensation trends
and top-income shares that began in the
1980s are striking.
Equally striking is the change in tone
that top corporate executives take with
regard to corporate responsibilities. In 1981,
as earlier noted, the Business Roundtable
emphasized stakeholders. But by 1997,
the same organization of prominent senior
executives stated:
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[T]he principal objective of a business enterprise is to generate economic returns to its
owners. . . . [I]f the ceo and the directors are
not focused on shareholder value, it may be
less likely the corporation will realize that
value.5

Stock options indeed had apparently
aligned the interests of management with
those of shareholders.
Does the emphasis on maximizing shareholder value invariably lead to higher stock
prices? The evidence is mixed. Stock price
indexes did trend upward from late 1982
to early 2000. But at the end of 2011 they
had barely changed from the levels reached
in 2000. And even if the emphasis on stock
price results in higher stock prices, who
bene½ts? Is maximizing shareholder value
good for the country as a whole? To answer
that question, one must ask who owns
the stock. If, for example, stock ownership
were spread evenly across the U.S. population, rising stock values would have a
widely bene½cial effect. On the other hand,
if one person were to own all stock, it is
doubtful that it would be in the national
interest to have all corporations and their
employees working to make that one person even wealthier, especially if they had
to hold down wages to do it.
The actual situation is in between, but
it is close enough to the second case to be
worth mentioning. The most recent (precrisis) data show that the wealthiest 1 percent of Americans own roughly one-third
of the value of all shares, that the wealthiest 5 percent hold more than two-thirds
of the value of all shares, with the other
third spread over the remaining 95 percent.6 Ownership of U.S. corporations is
highly concentrated.

The preceding section traced the grand
outlines of what has been happening in
the U.S. economy in recent decades. But
other changes are transpiring underneath
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this picture. One major change is the rise
of the Asian economies, especially that of
China.
China has experienced rapid economic
growth since the late 1970s, when leaders
of the one-party Communist state turned
their economy in a capitalist direction.
China’s rapid industrialization and export
orientation have had a major negative
impact, via imports of Chinese goods, on
U.S. productive capability, especially in the
area of manufacturing. One result is an
enormous imbalance of trade, as imports
from China are not balanced by a roughly
equivalent counterflow of exports from
the United States. Instead, China accumulates huge dollar balances and then lends
them back to the United States by purchasing U.S. debt securities. The trade
imbalance has led to a large increase in
the availability of cheaper consumer goods.
Wal-Mart, among other retailers, is a great
outlet for these Chinese goods. While
this has bene½ted American consumers,
it has come at a high cost to parts of the
American economy.
China’s approach to trade is best described as traditional mercantilism, a
pattern of government policies aimed at
advancing a nation’s industries in world
trade. China’s actions, which include mispriced currency, subsidies, and the rapid
appropriation of foreign know-how, allow
many Chinese industries to compete on
the world scene with prices and capabilities that would otherwise have required
decades to attain. The effect on many
American industries has been devastating. Business scholars Gary Pisano and
Willy Shih have enumerated the long list
of high-tech goods no longer made in the
United States.7
Meanwhile, U.S. global corporations, in
their normal pursuit of pro½ts, are strongly
aiding the industrialization of China.
They are also to a large extent using China
as a manufacturing base to supply the
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U.S. market. Either alone or in joint enterprises with Chinese corporations, U.S.
corporations are building plants in China
that enhance both that country’s productive abilities and its technical know-how.
The goods imported from these enterprises contribute largely to the enormous
imbalance of trade. The result is $2–3
trillion at the disposal of the Chinese government for the purchase of more U.S.
Treasury securities–or, as seems more
likely in the future, for the acquisition of
American companies and their technologies. In addition, U.S. corporations are
increasingly locating their R&D in China,
providing a further and direct way for
China to acquire American technologies.
Competition from China has highlighted
two general attitudes toward U.S. manufacturing. Some lament the destruction
of American manufacturing, which is traditionally high wage, R&D intensive, and
the greater part of U.S. exports in international trade. They ask where our manufactured goods will come from if we do
not make them and do not have anything
on the same scale to trade for manufactured imports.
Others believe in a “new economy” in
which manufacturing is off-shored. America creates the design; those with developed manufacturing skills and perhaps
lower wages build what we design. America specializes in R&D and innovation; the
duller and older things that have become
commodities are made abroad. This view
is intrinsically appealing. It is pleasant to
imagine that inventive Americans will
design new products and leave the grunt
work of making them to other nations.
Although this view is popular in some
academic and ½nancial circles, its quantitative underpinnings are weak. R&D is
simply too small a part of industrial
activity across the board to replace the
loss of manufacturing.8
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What does theory have to tell us about

the overall impact of these developments?
Many economic observers believe that
when you lose manufacturing, for example,
it is because your comparative advantage
is somewhere else; that it is more bene½cial to let market forces move you in the
direction of your comparative advantage;
and that it is a mistake in these circumstances to try to hold on to what you once
had.
These views, however, follow most standard economic models in assuming that
countries have ½xed capabilities. With capabilities ½xed, the action of market forces
will indeed respond in the way described,
and thus the free-market, free-trade result
is bene½cial. But what are the effects on
the home country when a trading partner
changes its capabilities? To be speci½c,
what is the effect on the United States when
China does not hold its capabilities ½xed,
but instead substantially improves them?
Economic theory does not assert that
when a trading partner improves its capabilities, and then market forces act on
these new capabilities, the new free-trade
result is better for the home country than
the situation that existed before the change.
In fact, it can be harmful.9 According to
standard models, a trading partner’s initial development is good, but as that partner moves from less developed to more
developed, further development can become harmful. The result is a decrease in
the home country’s gdp.10 This theoretical result takes into account all the effects;
it includes the consumer bene½ts of
cheaper goods from the newly developed
partner (China) as well as the negative
impact of losing productive industries in
the home country (the United States).
Hence, the simple assertion that free
trade is bene½cial does not enable us to
conclude that China’s development is
good for the United States. (And recall
that China’s current approach is more
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accurately described as mercantilist than
as free trade.) It is more reasonable to say
that theory expects China’s development
to have a negative impact at some point.
Indeed, that point has likely been reached.
We remarked earlier that U.S. global corporations are strongly aiding China’s rapid
development. We cannot, therefore, ignore the
possibility that the interests of our global corporations and the interests of our country may
have diverged.

N

obel laureate Michael Spence looks
beyond U.S.-China trade in particular to
describe the overall negative effect of globalization on the U.S. economy. Spence also
goes beyond the overall economic effect
to describe the effects on different parts
of American society. He concludes that
globalization has led to higher levels of
unemployment, particularly in manufacturing industries that compete with imports, and that it has widened income
disparities within the country.11 Spence’s
analysis reminds us to consider not only
how U.S. industries and corporations are
faring on the world stage, but how well
they are serving American citizens at home.
To begin this discussion, we must ½rst
ask what we as Americans want from our
corporations. Only then can we measure
current circumstances against our ideals.

T

o do this sensibly we need a historical
perspective on the corporation. It is important to remember that from the earliest
times until the middle of the nineteenth
century, most of the world’s work was
done on small farms or in small shops.
This traditional world was dominated by
agriculture and the need to provide food.
Large organizations, with the exception
of the army, the navy, and the church, were
almost nonexistent. This was the world
in which Adam Smith and David Ricardo
lived and which they described in their
influential economic writings.
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The industrial revolution of the late
1800s changed this world. Steel mills and
factories sprang up, and people migrated
on a large scale to the new production
centers. Economic activity became increasingly the province of large organizations.
Agriculture itself gradually became more
mechanized and less people-intense, and
it was organized increasingly in large corporations.
These developments have fundamentally changed our way of life. The goods
we consume today are too complex to be
made at home, on a family farm, or in a
small shop; they require large organizations to create them. You cannot manufacture a car in your garage; it takes a
large-scale organization to do it. The food
we eat is rarely produced by a family on a
nearby farm, but is instead made by large
organizations on highly mechanized farms
with machinery produced by other large
organizations, and then is transported on
highly organized networks to huge outlets.
The same is true of services; you cannot
organize a telephone network on your own.
The goods and services we consume
today are primarily created by organizations, not individuals. To contribute to the
economy today, an individual usually must
be part of an organization. Being part of
an organization is what most people
must do in the modern world to earn a
living and support themselves and their
families. Therefore, the fundamental social
role of business organizations, usually corporations, is both to produce ef½ciently
the goods and services that are consumed
in the modern world and–equally important–to enable people to participate in
that production, so that they earn a share
of the value produced for themselves and
their families.
With this background in mind, we
suggest that Americans can reasonably
expect two things from our corporations12:
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1) Productivity: Our corporations should
be productive, each contributing as
much as possible to the total of goods
and services produced in the United
States. It is the sum of these efforts that
makes America prosperous.
2)Sharing: Our corporations should provide productive and well-paying jobs
so that the value the companies create
is widely shared by Americans. This
widely shared wealth gives the nation
and its people economic security and
political stability.
These expectations sound very different
from the present goal of maximizing pro½t
and shareholder value. They are closer to
the role that corporations played during
the prosperous 1950s and 1960s, when interests other than those of the top executives and large shareholders were also
taken into account.
If these are the goals, how well are U.S.
corporations doing? They are doing well
by their own criterion of maximizing profitability and (less certainly) shareholder
value. In fact, major corporations have had
record pro½tability in recent years, even
though the nation has been racked with
declining incomes, high unemployment,
and languishing stock prices.
But corporations are not doing very well
by the two criteria we list above. With
respect to the ½rst criterion, gdp has increased more slowly in recent years, and
the most productive sectors affected by
corporate globalization are no longer the
growth areas of the U.S. economy. Our
high-tech and manufacturing areas have
been among the hardest hit. On the ½rst
criterion, therefore, we are hard pressed
to award a grade better than C.
On the second criterion, we have seen
only small returns to most Americans over
the last thirty years, the period in which
the shareholder view overtook the stakeholder view. Almost all the gains from in142 (2) Spring 2013

creased productivity, as noted earlier,
have gone to the top economic tier. The
resulting concentration of wealth and its
attendant political power threatens the
nature of our democracy. Three decades
of this realignment merits a low grade,
charitably a D.

Ralph
Gomory &
Richard
Sylla

C

urrently, the dominant motivation of
the American corporation is to maximize
pro½ts and raise stock price in the interest
of shareholders. While this is often regarded as a legal requirement, it is not. Corporate directors owe their ½duciary duties
not to the shareholders, as is often thought,
but to the corporation.13 Indeed, it would
be surprising if the law prescribed shareholder value as the only goal given that the
Business Roundtable, as early as its 1981
statement quoted above, publicly urged
the consideration of many other factors.
Despite its lack of legal standing, the
sway of “maximizing shareholder value”
appears absolute. In today’s large corporations, shareholders are distant from the
company and their sole attachment is to
the shares they hold, although they usually hold them for only a short time. Corporate results, if the goal is shareholder
value, are easily measured; companies that
do not measure up will see a change of
ceo or of the board, or possibly a hostile
takeover.
If we assume that this motivation is unchangeable, then the road to better social
outcomes must lie in making these outcomes more pro½table for corporations.
We begin by discussing ways to improve
the performance of corporations on our
½rst criterion, which, in homely terms, is
about making a bigger total pie (gdp) for
Americans without concern for how it is
divided up.

Given the strong negative influence that
Asian mercantilist policies have on our
corporations, one measure that must be
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considered is tariffs. Tariffs have had a long
history in this country. Although economists almost unanimously resist the
imposition of tariffs and almost automatically support free trade, no economic
theory says that persisting in free trade is
the best response to mercantilism. Modern
developments in strategic trade theory in
fact suggest the opposite. Nor does the
history of tariffs or other restrictive measures provide an unambiguous guide to
their usefulness or harmfulness.

The situation in which tariffs are applied

as well as the form of tariff can affect the
outcome. In a 2003 Fortune article, Warren
Buffett proposed what he called import
certi½cates.14 Buffett’s import certi½cates,
while certainly a form of tariff or quota,
are closely connected to what economists
refer to as cap and trade.
Cap and trade is familiar to economists
through its application to air pollution.
In the case of air pollution, the total of
allowable emissions is decided on in advance and is called the cap. Pollution certi½cates are then issued, each allowing a
certain amount of pollution, with the total
of the certi½cate amounts equal to the cap.
These certi½cates are then sold in an open
market, and those companies with pollution most expensive to control end up with
the certi½cates.
Similarly, a cap can be put on imports,
and permits to import can be issued and
traded. In order to balance trade, the cap
(or total of import certi½cates issued) is set
equal to, for example, the previous year’s
exports. If the U.S. government issues the
certi½cates, it is a source of revenue. If the
certi½cates are instead earned by exporters
in quantities scaled to their exports, the
price obtained by selling them in an open
market becomes an incentive to export.
As economies adjust to the presence of
the certi½cates, the certi½cate value can be
expected to move toward zero.
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If other countries retaliate by imposing
tariffs and reducing imports from the
United States, the number of import
certi½cates issued will automatically decrease so their ability to export their goods
to the United States is also reduced. This
creates an incentive not to impose tariffs.
Alternatively, if they retaliate by adopting a similar import certi½cate system of
their own, the result is a world of more
balanced trade, a desirable outcome.

A

nother quite different but also traditional method employed in the United
States is to use the individual or corporate
income tax to bias individuals or corporations toward desired social goals. In the
case of the individual, there are tax advantages given to promote homeownership,
and in the corporate case there has been a
reduction in the corporate income tax
based on the company’s growth in R&D
spending.
What is suggested here is to use the corporate income tax to provide direct incentives for companies to have high valueadded in the United States. While Asian
countries have provided such incentives,
usually by deals with individual companies,
an approach better suited to the United
States and to the capabilities of the American government would be an across-theboard approach: reward all companies for
creating high value-added in the United
States, whether they achieve that goal
through R&D and advanced technology or
by ½nding ways to improve production of
goods and services.
One form that such an incentive could
take would be to lower a corporation’s income tax in proportion to the value added
per U.S. employee. Such a tax could be
made revenue neutral by having a high tax
rate for unproductive companies and a low
tax rate (or even a subsidy) for productive
companies. Depending on the rates, the
incentive could be strong or weak.
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Many forms of this approach can be
considered. An approach better suited to
an economy struggling with unemployment would be to reward companies for
their total value added in the United
States rather than productivity or value
added per employee. With such an incentive in place, a company moving work
overseas would suffer a tax disadvantage.
There are many variants of these general
approaches that can be considered. We
are not alone in thinking that it is a direction worth considering. As Jeffrey Immelt,
ceo of General Electric, stated in 2007:
“If the U.S. government wants to ½x the
trade de½cit, it’s got to be pushed; ge
wants to be an exporter. We want to be a
good citizen. Do we want to make a lot of
money? Sure we do. But I think at the end
of the day we’ve got to have a tax system
or a set of incentives that promote what
the government wants to do.”15

Next we need to consider the second

goal, which bears on who gets how much
of the bigger pie. The focus on shareholder
value as the only corporate goal is a recent
development. While it has the advantage
of simplicity and measurability, it also
pits wage-earners directly against those
whose interest is mainly in share price:
that is, the shareholders and top executives. There is no concept of sharing or
distributing the fruits of greater productivity. Perhaps we should consider other
forms of organization. The following suggestions are intended to provoke thought,
not provide a solution. But we do think
that such thought is needed.
Other forms of organization–namely,
mutual corporations and cooperatives–
have a signi½cant history in the United
States. In the insurance industry, the mutual form serves more than 135 million
auto, home, and business policyholders;
it accounts for 50 percent of the automobile/homeowners market and 31 percent
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of the business insurance market. Cooperatives are more common in Europe, but
in the United States they have had a signi½cant presence in agriculture, farm
credit, federal home loan banks, rural electric service, mutual insurance, and credit
unions. There is also a recent movement
advocating so-called B corporations,
which are required to create a bene½t for
society as well as for shareholders.16
These corporations represent a return to
the earliest concept of the corporation in
U.S. history, which was to achieve a speci½c public purpose stated in the charter
of incorporation.
Perhaps most interesting, however, is the
possible evolution of the corporate form
itself. As we remarked above, early corporations in the United States were legislatively chartered, with charters especially
made for each corporation. Charters laid
out the corporate responsibilities and basic
governance procedures; often the charter
was for a limited time, not perpetual.
Such charters, whether given by states or
by the federal government, could be a
way of creating corporations that do better
on the second of the two corporate goals
we laid out, providing American workers
with well-paid jobs.
One form of such a corporation could be
a corporation that is pledged to be valueadded maximizing rather than pro½t
maximizing. Maximizing value added is
measurable, just as maximizing pro½t is.
Furthermore, as it is the sum of value
added by individuals and organizations
in a country that adds up to gdp, maximizing value added makes the total economic pie as large as possible, without
specifying what share of the value added
is to be wages and what is pro½t. This is
the essence of our ½rst goal. If management’s compensation is tied to value added
rather than pro½t, all parties–wageearners, shareholders, and management–
can gain from greater value added, and
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this is an incentive for them to work
together to increase it.
Dividing the value added is where there
is conflict, which the present pro½t-maximizing arrangement settles entirely in
favor of those who are compensated by
pro½t. This approach leaves out the wageearners. We have seen the consequences
of that division over the past thirty years.
In a world of companies devoted to
maximizing value added, there could be
many ways to divide the portion of the
value added that is available for wages
and pro½ts. Some companies will give as
much as they can to pro½ts, making them
indistinguishable from today’s pro½t maximizers. They may ½nd it easier to raise
money in the stock market. Some companies may choose to give more in wages,
and they may ½nd it easier to hire and
keep good people. Some may choose to
excel in being environmentally friendly.
Were such a change in the purpose of
the corporation to be adopted we might
become a nation with a great variety of
companies, all in their different ways
adding to the gdp and many adding to a
better distribution of income, wealth,
and, in turn, political power.

Adolf Berle and Gardiner Means, in the

last chapter of The Modern Corporation and
Private Property, expressed doubts about
two views of the corporation. One was
the view that the corporation belonged to
its shareholders and ought to be for their
sole bene½t. They questioned this view
because passive shareholders had ceased
to have power over, or any responsibility
for, the management of corporations.
The other view was that the management
that controlled a corporation, possessing
powers obtained on a quasi-contractual
basis, “can operate it in their own interests, and can divert a portion of the asset
fund or income stream to their own
uses.” If these were the only two choices,
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Berle and Means said, “the former would
appear to be the lesser of two evils.”
But there was a third choice. Since passive shareholders had surrendered control of, and responsibility for, corporate
management, and since managements had
made no case that corporations should be
operated in the interest of managers:
They have placed the community in a position to demand that the modern corporation
serve not alone the owners or the control
but all society. . . . [I]f the corporate system is
to survive . . . the “control” of the great corporations should develop into a purely
neutral technocracy, balancing a variety of
claims by various groups in the community
and assigning to each a portion of the income stream on the basis of public policy
rather than private cupidity.17

American corporations from the 1930s
to the 1980s appeared to follow Berle and
Means’s third choice, or what might be
called the stakeholder view of the corporation. That changed when stock options
came in to align the interests of shareholders and top managers, seemingly
solving the conflict of shareholder and
managerial interests that Berle and Means
had exposed. With shareholders and
management aligned, however, other
interests took a back seat. Perhaps it is
time to consider a different problem: how
do we align the actions of corporations with the
broader interests of the country?18 This is the
problem we have been addressing in the
last part of this essay.
The great American corporations today
are doing well for their top managers and
shareholders, but this does not mean that
they are doing well for the country as a
whole. The growing concentration of
income and wealth threatens both the
long-range productivity of the country,
through extensive off-shoring, and its
long-range internal stability, through a
growing concentration of wealth that
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carries with it political as well as economic dominance. These issues and what to
do about them deserve more thought from

the economics profession and, indeed, Ralph
Gomory &
from all Americans.
Richard
Sylla
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Unions & Civic Engagement: How the
Assault on Labor Endangers Civil Society
Andy Stern
Abstract: American trade unions are a crucial segment of civil society that enriches our democracy.
Union members are stewards of the public good, empowering the individual through collective action
and solidarity. While union density has declined, the U.S. labor movement remains a substantial political and economic force. But the relentless attacks by the political right and its corporate allies could lead
to an erosion of civic engagement, further economic inequality, and a political imbalance of power that
can undermine society. The extreme assault on unions waged by Republicans in Wisconsin, Ohio, Michigan, and at a national level must be countered by a revitalized labor movement and by those who understand that unions are positive civil actors who bring together individuals who alone have little power.
Unions need both structural reform and greater boldness; there are moments in which direct action and
dramatic militancy can bring about positive social change. The current assault on labor can be rebuffed,
and unions can expand their role as stewards for the public good and as defenders of efforts by the 99 percent to reduce inequality and protect democracy.

The school board members didn’t see it coming.
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The parents at the school’s town hall meeting
seemed to accept that enough had been done about
the safety of kids on and near school grounds. Time
to move on.
But then Lucia, an immigrant from Mexico with
an eighth-grade education, took the floor. A janitor
in a West Los Angeles of½ce building and the mother
of two young sons, she soon captured the crowd
with her outspoken complaints about why administrators were not doing more to ensure a safe place
for learning.
Other parents admired Lucia, who not only had
the courage to confront school of½cials, but also
had the ability to sum up parental concerns in a
clear way that ultimately brought necessary and
overdue safety improvements to a school plagued
by gang violence.
“I was a very timid person, honestly, a very timid
person,” Lucia recalled of the period soon after she
© 2013 by the American Academy of Arts & Sciences
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had arrived in the United States in the
early 1990s. “If I had to speak in public, I
would turn red and would not know what
to say.” Then she became involved with the
Justice for Janitors campaign of Service
Employees International Union (seiu)
Local 1877 in Southern California.1
Over time, participation in the union
helped Lucia acquire the knowledge and
con½dence that later enabled her to speak
out at her sons’ school and in other public
settings. “When we were trying to deal
with overcrowding at the school, I brought
a lot of people to the meetings–my sisters, the neighbors, other parents,” Lucia
said. Applying the training she had
received in the union local, she used her
new civic skills to rally collective action
that often got results.
The sociologist Veronica Terriquez has
studied the seiu janitors’ local and
examined levels of civic engagement
among union members, including Lucia,
with schoolchildren. “The ½ndings suggest that union members–independently and without prompting from the
union–draw upon their acquired skills
to effect change in their lives,” Terriquez
writes. “People learn to run meetings,
communicate problems effectively, and
use existing processes and protocols.
This empowers people to help themselves and their children.”2
The study found that mobilizing union
protests and participating in union-led
campaigns helped the Latino immigrants
transcend barriers, including limited
English language skills and low formal
education levels. In essence, the janitors’
involvement with their union led to
greater civic engagement.
During my time as president of seiu, I
saw ½rsthand many examples of worker
empowerment through labor-initiated
programs like those in Los Angeles that
helped Lucia. In New York City, for example, seiu Local 32bj joined with other

unions and community groups to form
the New York Civic Participation Project,
which seeks to galvanize workers around
jobs and civic issues in their neighborhoods, such as Queens, Bushwick, Washington Heights, and the South Bronx. In
Miami, United for Dignity, an independent nonpro½t started by 1199/seiu
United Healthcare Workers East, offers
leadership classes to low-wage immigrant workers. And in Boston, worker
centers originally created by seiu Local
615 provide English-language training,
teach computer and leadership skills, and
build ties to other community-based
organizations. Many unions engage in
similar efforts, both with immigrant
workers and the broader union membership.

A

merican trade unions are a crucial
segment of civil society that enriches our
democracy. Unions often give a voice at
work and in the community to those who
individually lack power, particularly those
on the bottom rungs of our economy:
immigrants, low-wage workers, people
of color, and other economically disadvantaged groups.
Every day across our country, union
workers like Lucia not only perform their
jobs and contribute to America’s economic growth and prosperity. They also
volunteer at homeless shelters, coach in
youth sports programs, teach Sunday
School, walk long miles in fundraising
events for breast cancer awareness, register others to vote, and so on. These union
members are stewards of the public
good. Their daily acts of citizenship, like
those of many other Americans, often do
not come cloaked in the union label.
While these acts flow from the innate
desire people have to build a better
world, those among the millions of union
families bene½t from both an organizational framework and a philosophical
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core. Unions empower the individual,
but they do so through collective action
and solidarity.
The janitors in Los Angeles fought hard
struggles with antiunion employers, but
workers stuck together and won decent
wages and bene½ts, as well as a voice at
work.3 Their union-won economic gains
enable them to buy the products and
services made and provided by other
workers and to pay taxes to support needed
public services, such as schools, roads,
clean water, ½re½ghting, and police
forces. Much harder to quantify on a balance sheet are all those daily acts by
unionists that contribute to the common
good, whether they occur at school board
meetings, church cafeterias, or environmental cleanups in the neighborhood.
Those are moments of civic good that
help bond our society and make it better.
Unions empower workers in a variety
of sectors that are increasingly marginalized by the problems of our current economic and political system:
•

Labor, for example, speaks for manufacturing workers who continue to lose
jobs to technology and outsourcing of
work to other countries where labor is
far cheaper.

•

Labor gives a voice to teachers and
school support workers, who are under
harsh attack from many directions
even as their unions push for greater
resources for schools and improved
teacher performance.

•

Organized labor helps health care workers stand up against unwise changes in
Medicare and Medicaid funding that
will hurt the most vulnerable in our
society, such as disabled individuals
who need home care assistance to live
decent lives.

•

Unions enable public workers who provide services necessary to the function-

142 (2) Spring 2013

ing of society to counter the assault Andy Stern
waged against them, most recently by
Republican governors and legislators
in states such as Wisconsin, Ohio, and
Michigan.
Emboldened by gains in the 2010 elections, conservative leaders in those states
and elsewhere pushed quickly to abolish
or severely restrict collective bargaining
by unions representing public employees, teachers, and others. The Republicans hoped to weaken labor, but in fact
sparked a resurgence of union and progressive activism. Within months, the
backlash resulted in some gop legislators being recalled and a successful statewide vote in Ohio overturning the law
curbing union bargaining rights.
The union mobilization in Ohio, Wisconsin, and Michigan underscores that
trade unions are civic actors that engage
far beyond collective bargaining. By bringing together individuals who alone have
little power, unions join workers into a
force that regularly contributes to positive
outcomes in the workplace and broader
arenas, including elections and legislation.
Much of the important social legislation that has built a better society came
about because of the strong political support of labor. Unions backed civil rights
legislation, Social Security, Medicare,
environmental laws, wage and hour laws,
the ban on child labor, and much more.
In recent years, unions such as seiu have
given strong support to the struggle for
marriage equality and for lgbt rights.
Labor’s collective bargaining gains over
many years have helped bring important
progress for all Americans. The bumper
sticker “Unions–The Folks Who Brought
You The Weekend” highlights, for example, labor’s role in achieving the forty-hour
work week at a time when most Americans were forced to work longer hours.
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Few such gains seem possible in
today’s harsh antiunion climate. Those at
the very top of our society in terms of
wealth, income, and power have captured
virtually all of our society’s economic
gains in recent years. Suffering is worsening for those at the bottom, and the
broader middle class is rapidly eroding.
Unions are one of the few forces that can
help counterbalance this increased power
of corporations and the wealthy.
The Occupy movement, which began
in a park in New York City as a protest
against Wall Street’s abuses and the corrosive power of multinational corporations over our democratic process, went
on to de½ne the inequality issue powerfully and simply as the 99 percent versus
the 1 percent. Unions are a crucial and
incontestable component of that 99 percent, seeking greater economic and political fairness.

T

oday, the tremendous resources devoted to harsh attacks on unions by gop
political candidates and of½ceholders,
conservative pundits such as Glenn Beck
and Rush Limbaugh, and their corporate
and right-wing allies might lead one to
think that labor has gained massive
power over America’s businesses and
politics. But a clear look at the current
state of unions provides a different and
more complex picture. In reality, unions
have signi½cantly less agenda-setting
power than the gop would have voters
believe; yet they still function as a
signi½cant counterweight to other, lessdemocratic power centers of American
life.
The union membership rate in 2010
was 11.9 percent, down from 12.3 percent
the previous year4 and down from about
36 percent in 1945. The percent of wage
and salary workers who were members of
unions in the private sector in 2010
dropped to 6.9 percent. By contrast, some
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36.2 percent of public-sector workers
belonged to unions–one factor in the
recent round of campaigns against public
employees. Over the last half-century,
union levels in the private and public sectors have swapped places. Unionization
rates in the public sector at the end of
World War II were below 10 percent,
while the private sector was at 36 percent.
While union density has declined, the
actual numbers make clear that the
American labor movement remains a
substantial force. The Bureau of Labor
Statistics reports that unions represented
16.3 million wage and salary workers in
2010. Of those, 14.7 million were themselves union members, and 1.6 million
had jobs covered by–and bene½ting
from–union contracts. When family
members are included, unions represent
a sizable and important bloc of people
despite lower union membership rates.
(Declines in membership cannot simply
be taken to mean that fewer Americans
want unions to represent them. Other
factors, such as the decline of unionized
manufacturing through off-shoring and
displacement of jobs owing to new technologies, have contributed to fall off in
union membership. The economic collapse that began in 2008 has also been a
factor.)
Unions are still a powerful force in key
states as well. New York, for example, is
home to 2 million union members (24
percent) and California to 2.4 million
(17.5 percent). Not unexpectedly, the
eight states with union membership rates
below 5 percent in 2010 were all in the
South, with the lowest being North Carolina (3.2 percent).5
It pays to belong to a union that can
bargain collectively for its members.
Despite declining membership rates,
workers who belong to unions had median weekly earnings far above their
nonunion counterparts. In 2010, union
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members took in $917 per week, compared to only $717 per week for nonunion
workers.6
One of labor’s contributions to the
broader good over the years has been that
many Americans not in unions have seen
their wages and bene½ts improve as a
result of union gains at the bargaining
table. In their efforts to keep unions out,
employers have had to raise pay, at times
provide health care/pensions, and even
treat workers with more dignity on the
job. Even opponents of labor tend to concede that a rising union tide lifts many
nonunion boats, particularly in tight
labor markets. That may be one reason
why historically pacesetting unions, such
as the United Auto Workers (uaw), have
been vili½ed in recent years. Employers
and union opponents understand that
forcing concessions in flagship collective
bargaining sectors can help slow, and
even reverse, worker gains throughout
the economy, union and nonunion.
One might hope that more Americans
would examine the strong contracts
negotiated by the uaw, Teamsters,
police/½re½ghters, seiu, and other unions
and say: “Look at the good wages and
bene½ts they have; what do we need to do
to get our employers to start paying the
same?” Too often, however, the argument is made that union workers have it
too good and they should be brought
down. That is the path to the low-road
economy we are on, rather than the highroad economy that we need–and that
other nations, such as Germany, have
achieved.
The United States needs a prosperous
middle class if it is to be economically
strong. Henry Ford understood this nearly a century ago when he increased Ford
workers’ pay dramatically because he
wanted them to be able to afford to buy
the cars they were building. Some of the
downward economic pressure on work142 (2) Spring 2013

ers today comes because of the declining Andy Stern
union membership rates that erode
labor’s ability to win a fair share of the
economic pie. Increasingly, larger and
larger pieces of that pie go to shareholders, executives, Wall Street bankers, and
others at the top.

The Occupy movement, and the alliances

that unions formed with it in 2011, represented popular dissatisfaction with the
status quo–a status quo that has arisen
as unions have been vili½ed and have lost
leverage to ½ght for a fair share of economic gains not only for their members,
but for the American middle class in general. It is stunning, in fact, that weekly
earnings for rank-and-½le employees
today have not increased in real terms for
decades. Some segments of the current
workforce now earn less in real terms
than they did thirty years ago.
Government data released in October
2011 revealed that median pay for all
American workers fell in 2010 to $26,364,
down 1.2 percent from the previous year.
Median pay was at the lowest level, after
adjusting for inflation, since 1999. Certainly, factors such as increased globalization, expanded use of technology, new
entrants into the workforce, and the economic collapse that began in 2008 all
contributed. But another major factor is
the decline in the bargaining power of
unions.
Research on income numbers by David
Madland and Nick Bunker at the Center
for American Progress has found that if
unionization rates increased by 10 percentage points–to roughly the level they
were at in 1980–the typical middle-class
household, unionized or not, would earn
$1,479 more. “One thing is clear,” the
study’s authors argue, “stronger unions
make a stronger middle class.” They continue:
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A stronger middle class is the foundation
for a vibrant American economy. [Unions]
ensure that workers are considered in corporate decision-making and provide job
training that helps workers advance in
careers. In the political arena, unions get
workers involved to boost voting rates, and
are champions of economic programs that
create a strong middle class. They pushed
for and have defended Social Security,
Medicare, family leave, the minimum wage,
and more recent policies, such as health
care reform.7

Other research by sociologists Bruce
Western and Jake Rosenfeld has found
that the decline of unions accounts for
one-third of the rise in inequality in the
United States over the last thirty years.8
Inequality is the enemy of a strong democracy that has the vital civic engagement
of its citizens. The share of pretax income
taken by the richest 1 percent of Americans more than doubled between 1974 and
2007, rising to 23 percent from 9 percent
according to the U.S. Census Bureau. And
the ultra-rich, the top 0.1 percent of Americans, took an astounding 12.3 percent of
America’s total pretax income–four
times what they took in the mid-1970s.
Some pundits argue that workers are
just caught up in a world economy where
inequality is inevitable. But a study by
Thomas Harjes, an economist for the
International Monetary Fund, reported
that from the late 1970s to the early
2000s, inequality in Europe “rose modestly or even declined” while it skyrocketed in the United States. Those European countries where unions were strong
faced the same globalization and technology challenges, yet did not develop
the wide inequality gap seen in the United States. France, for example, saw a
decline in inequality over the last twenty
years, according to Harjes.9
Germany, as noted above, has a strong
labor movement and has not developed
124

an inequality gap, nor do we see the
broad corporate and right-wing attack on
unions that characterizes our current
American dilemma. German employers
generally work cooperatively with their
unions. Both custom and statute require
that unions and works councils have key
decision-making powers.
Instead of the U.S. model of weakening
unions, Germany’s model of a strong
labor movement has helped yield higher
wages than those in America, huge trade
surpluses, six weeks of annual vacation
time, and other bene½ts by law. As opposed to the anti-labor warfare that we
have seen in Wisconsin, Ohio, and Michigan, German employers, labor, and government normally all pull together. Not
everything is rosy, and there are exceptions in Germany; but results there show
alternative approaches that could strengthen labor-management outcomes here.

The assault on organized labor in the

United States comes at a time when
Americans of all demographics and persuasions need to act collaboratively to
develop creative new ideas to move our
economy into the twenty-½rst century,
and to put our country back on a path of
sustainable growth. The German example is illustrative of the economic power,
and social prosperity, that arises from a
healthy working relationship between
organized labor, companies, and government.
I sometimes hear people (some of them
liberals) argue that unions were needed
earlier in our country’s history when
abuses such as child labor and unrelenting work hours were real problems. Now,
they assert, unions have outlived their
usefulness in the modern economy. When
one reads of janitors at the nonunion
company Wal-Mart being locked inside
stores for their entire shifts, coal miners
killed in disasters like the nonunion
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Massey tragedy in West Virginia, and the
Latina women at Chef Solutions in Connecticut being forced to trade sex with
managers to keep their jobs, it is dif½cult
to ignore how weak this argument really
is. Unions need to adapt their practices
for a new era, but there is no discounting
their necessity in protecting the rights of
workers.
The constant anti-labor drumbeat from
corporate powers, the right wing, and
much of the media, led by Fox News, has
an impact on our society and its workers.
But there are many indicators that a substantial number of workers would choose
to be represented by a union if they
could. In 2007, a poll by Peter D. Hart
Research Associates found that among
nonunion workers, a majority (53 percent) said they would vote to have a
union tomorrow, given a free choice.10
Were that to occur, more than sixty million
workers would be added to the union
rolls. As the veteran labor expert Philip
Dine writes, “If even one-quarter of
those 60 million workers actually formed
unions, the size of the labor movement
would double overnight.”11
The harshness of today’s economy has
added to support for labor. In 1984, only
30 percent of nonunion workers polled
said they would vote to join a union if they
could. That support rose to 39 percent in
1993, 42 percent in 2001, and then 53 percent in 2007. The desire to have union
representation thus grew over a period
when employers’ economic and political
power expanded and that of labor weakened. It is no coincidence that the concentration of wealth at the upper echelon
of society and the downturn of a prosperous economy occurred at a time when
workers’ voices were often suppressed by
employers and antiunion politicians.
What explains the gap between those
majorities now expressing support for
joining unions and the failure of that to
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occur in most workplaces? The clearest Andy Stern
reasons involve the harsh antiunion campaigns waged by companies and their
hired consultants, as well as the overall
weakness of our labor laws and their
enforcement, as Dine has pointed out. In
a 2007 study, the Center for Economic
Policy Research found that one in ½ve
active union supporters is ½red illegally
as a result of union organizing activities.12
Another study, by labor expert Kate
Bronfenbrenner, reported that 80 percent
of employers who face a union organizing campaign force workers to go through
one-on-one, captive-audience meetings
in which they pressure workers with
threats, such as the closing of the
plant/workplace or transfer of work elsewhere.13 Only about 1 percent of companies make good on threats to close, but 51
percent of them threatened such closures
(even though it is illegal to do so). Bronfenbrenner also found that more than
half of the employers with immigrant
workers threaten to call immigration
of½cials during union drives.
Human Rights Watch, which conducts
highly respected objective examinations
of abuses occurring around the world,
focused more than a decade ago on American workers’ freedom to form unions
and engage in collective bargaining. “Our
½ndings are disturbing, to say the least,”
said the study’s authors. “Loophole-ridden
laws, paralyzing delays, and feeble enforcement have led to a culture of impunity in many areas of U.S. labor law and
practice. Legal obstacles tilt the playing
½eld so steeply against workers’ freedom
of association that the United States is in
violation of international human rights
standards for workers.”14 A similar study
today would ½nd the situation even worse.
The modest reforms in the Employee
Free Choice Act proposed after the 2008
election would have helped restore some
balance and would have given workers a
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fair chance to join unions. But that did
not occur, largely due to the ½libuster
process in the Senate.
Labor issues are not the only ones
derailed by the ½libuster and other forms
of political obstructionism. The threat of
½libusters has effectively required a supermajority of sixty votes in the Senate to
pass legislation. This severely weakens
democracy and undermines civic engagement by discouraging the sense among
workers and the broader public that positive change can occur if people work
hard to win popular support for it. As we
look to the future, it is hard to see meaningful labor law reform absent a change
in the ½libuster rules, even if a majority of
the Senate and House as well as the president and the public all support it (as they
did early in President Obama’s tenure).
The inability to win a supermajority to
pass labor law reforms and the renewed
attacks on labor following the 2010 elections, particularly on public employees
and teachers, bode ill for the future,
despite President Obama’s reelection and
Democrats’ success in 2012 Senate races.
A key issue then is how labor can expand
civic engagement of its members if it
must devote almost all its energy to survival amidst this onslaught.
I strongly believe that the relentless
attacks that weaken American unions will
likely lead to an erosion of civic engagement in the United States, further economic inequality, and a political imbalance of power that can undermine society. Those who support a democracy with
the thriving civil engagement of its citizens need to lend their voices in support
of organized labor and necessary measures to strengthen unions, rather than
allow the erosion that is occurring today.
The extreme and unacceptable assault on
unions waged by Governors Scott Walker
(Wisconsin), John Kasich (Ohio), Rick
Snyder (Michigan), and others truly

stands out. Their actions in 2011 not only
denied workers the right to collective bargaining, but violated both international
norms described below and also, inextricably, delivered a harsh blow to the principles of civic engagement that uphold
and strengthen a robust democracy.
Although much of the attack on unions
following the 2010 elections has been at
the state level, it can be seen also at the
national level: in the Republican-controlled House of Representatives and on
the campaign trail for the 2012 gop presidential nomination. Mitt Romney, the
2012 Republican presidential candidate
(and one perhaps less extreme than others he defeated for the nomination),
repeatedly blasted unions during his
campaign appearances. He lavished praise
on Wisconsin Governor Walker for winning passage of the bill to outlaw publicsector bargaining, and he ended up supporting Ohio Governor Kasich’s sweeping antiunion agenda that then was
rejected overwhelmingly by Ohio voters
in November 2011.
Romney in mid-October 2011 reversed
his earlier opposition to right-to-work
laws and came out in strong support of
national right-to-work legislation that
would bar even union security agreements requiring nonmembers to pay for
representational services. In his television ads, Romney began to feature his
support for right to work. He also devoted great energy to attacking the National
Labor Relations Board (nlrb), particularly on the now-resolved complaint ½led
by nlrb Acting General Counsel against
Boeing’s decision to relocate work to
South Carolina from Washington State in
order to retaliate against unionized workers engaging in activities protected under
labor law.15 Romney went so far as to
appoint Boeing’s lead counsel in the
nlrb case as his labor advisor for the
presidential campaign.16
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Not to be outdone, Republicans in the
House passed legislation on November
30, 2011, to negate an nlrb rule that
sought to give workers a timely vote on
whether or not to be represented by a
union, rather than the current procedure
that allows long delays by employers
opposed to unions. Although the Senate
is unlikely to pass such legislation, the
gop-led House persists in its war on
labor.
Why? Harold Meyerson, a columnist
for The Washington Post, analyzed Republican motives this way:
When it comes to elections, unions are still
the most potent mobilizers of the Democratic vote–getting minorities to the polls
and persuading members of the white
working class to vote Democratic. Indeed,
Republican gains among working-class
whites (whom they carried by an unprecedented 63 percent to 33 percent in 2010)
are, above all, the result of the deunionization of that class. An analysis of exit polling
over the past 30 years shows that unionized
white working-class men vote Democratic
at a rate 20 percent higher than their nonunion counterparts. For political reasons,
Republicans are determined to deunionize
workers even more.17

For unions to be a catalyst that encourages and reinforces positive levels of civic
engagement by their members, unions
have to exist in the ½rst place. The countries that scholars regularly judge to have
the most vital civil societies often are those
in which unions thrive and are accepted,
usually as one of the three “social partners” along with business and government.
I would challenge labor opponents, such
as those in Wisconsin, Michigan, and
Ohio and in the Republican-controlled
House, to name a true democracy that
does not have a labor movement participating in the debates on major public
142 (2) Spring 2013

questions. For example, the Nordic coun- Andy Stern
tries, where democracy and civic engagement thrive, have very strong unions,
very low levels of inequality, and good
economic growth. Canada, our neighbor
and trading partner to the north, has
strong unions (including seiu) and a
union density of above 30 percent–more
than twice that of the United States. Germany, as noted, has powerful trade unions
and tough laws that give workers a strong
voice in corporate decision-making. Yet
business thrives in these countries, and
everyone bene½ts from unions and management working together for common
goals.

B

oth the hostility of the corporate and
political right toward unions and labor’s
powerful role as a steward of the common good have roots in American history. Unions actually predate our country’s
founding, as some nonagrarian workers
pushed for a greater say than that of the
old master-servant relationship.18 Despite
current reverence for the founding fathers, it is important to remember that
civic engagement and political democracy had clear limits in America’s opening
century and even beyond. Voting in most
states was restricted primarily to white
property-owning males. Women, Native
Americans and people of color (both slave
and free), and most wage earners had
their civic participation severely restricted by law, as John Kretzschmar, director
of the Brennan Institute for Labor Studies, has pointed out.19
Judges here relied on British law in the
absence of statutes on unions and bargaining; as a result, America’s early unions
were viewed as illegal criminal conspiracies. Employers could form groups to
advance their interests, but employees
who did so by joining unions engaged in
illegal behavior. Over time, wage earners
who were not property holders agitated
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and often got voting rights; workers also
began ½ghting for expanded rights on
economic matters.
Unions remained illegal conspiracies in
many jurisdictions until the 1930s. As
unemployment rose to 25 percent by 1932,
a series of laws were passed that helped
unions. The National Industrial Recovery Act adopted in 1933 sought greater
fairness for workers through provisions
that stated: “Employees shall have the
right to organize and bargain collectively
through representatives of their own
choosing, and shall be free from the
interference, restraint, or coercion of employers.” Although a conservative U.S.
Supreme Court quickly deemed the prolabor legislation unconstitutional, the
Wagner Act passed by Congress in 1935
led to expanded union organizing in the
years that followed.
By the end of World War II in 1945,
union membership rose to more than 14.3
million from about 8.7 million in 1940.
Predictably, as labor’s numbers and
power expanded, political enemies mobilized. A conservative Congress targeted
unions in 1947 with the Taft-Hartley Act,
passed over President Truman’s veto;
signi½cantly, he called it the “slave labor
act.” It severely limited labor’s right to
strike, outlawed secondary boycotts, and
banned closed shops that required an
employer to hire only union labor. Opponents of the legislation pointed out that it
had been drafted not by Congress, but by
corporate lawyers working for the Chamber of Commerce and the National Association of Manufacturers.20
Despite the setback of Taft-Hartley in
the United States, there remained a broad
and global consensus that labor was an
important component of democracy. The
Nazi party viewed unions as a threat, and
in 1933 Hitler seized funds of German
unions, arrested labor leaders, sent them
to concentration camps, and replaced

collective bargaining. After World War II,
a consensus emerged that unions were
crucial to democratic societies as wartorn nations sought to rebuild. Japan had
abolished unions, but General MacArthur
and the Allies restored them in 1946.
Most signi½cant from the standpoint of
civil engagement was the discussion and
adoption, with U.S. support, of the Universal Declaration of Human Rights by the
United Nations General Assembly in 1948.
The declaration is widely viewed as a central pillar of international human rights
law. It spells out a range of rights to which
every individual is entitled, including the
rights to life, liberty, equality of treatment
before the law, freedom of movement,
right to own property, freedom of thought
and religion, freedom of expression, and
many others. Article 23 speci½cally provides: “Everyone has the right to form and
to join trade unions for the protection of
his interests.” It also details other accepted rights, such as equal pay for equal work
and decent working conditions.
The global concurrence about the right
to form and join unions was further solidi½ed by what are commonly referred to as
Core Labor Standards, a set of four internationally recognized basic rights and
principles that countries have agreed to
follow. They are: freedom of association
and the right to bargain collectively; the
elimination of forced labor; abolition of
child labor; and the elimination of discrimination in employment.
The discussion of unions and civil society expanded signi½cantly as workers in
Eastern Europe struggled for democracy.
In my late 20s, I watched Lech Walesa, the
Polish trade union leader, rally shipyard
workers in Gdańsk in a series of strikes
that led to martial law and a vicious
crackdown by the Communist government. Walesa and the Solidarnosc union
movement went on to topple the repressive regime in Poland.
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President Reagan and many on the
political right embraced the Solidarnosc
union very publicly and repeatedly. But
here at home, almost simultaneously,
Reagan succeeded in busting the air traf½c
controllers’ union in 1981, setting off a
war on labor that has yet to moderate.
(The bizarre affection the right has for
unions abroad but not at home could be
seen yet again in late 2011 during the campaign for the Republican presidential
nomination. Former gop Senator Rick
Santorum issued a strong call in Iowa for
federal government support for labor
unions–unions, that is, in Iran. Santorum
wanted the United States to “have several
avenues of getting money into Iran to
help striking labor unions.”21 But on
labor issues on his home turf, Santorum
wants to abolish unions that represent
federal, state, and local workers; he regularly attacks the nlrb; and he opposes
most everything American unions support.)
The civic role played by unions threatened those in power not only in Eastern
Europe, but also elsewhere in the world.
The ruling elites in El Salvador in the
1980s were complicit in the killing of
trade unionists; tens of thousands died at
the hands of military-backed death squads.
Under apartheid rule in South Africa,
independent black trade unions developed negotiating and organizing skills,
despite suffering torture and death. Labor
was key to the broad mobilization in the
period from 1986 to 1994 that brought an
end to apartheid; it was then mineworkers’ leader Cyril Ramaphosa who negotiated the transition to democracy, and
many union leaders entered top levels of
post-apartheid government.
Lula da Silva, the thirty-½fth president
of Brazil, is another example of the important leadership roles unionists have
played in building civil society globally.
He left school after fourth grade and went
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on to work as a metalworker in the São Andy Stern
Paulo auto industry. Lula led strikes during the late 1970s and was jailed by the
military junta. The skills he honed in the
union movement enabled him to go on to
become president of his country.
The crucial role that unions have
played in Brazil, South Africa, and other
countries–from South Korea to Germany–contrasts with the United States,
where the voices of corporations and their
political allies in the 1 percent have dominated public debate in recent years. This
has occurred for a confluence of reasons,
but it is important for labor to take a hard
look at itself and accelerate the process of
change if workers are to play a signi½cant
role in shifting the status quo toward progressive outcomes.

J

ust as unions in other countries have
evolved to address tough challenges, so,
too, must American unions adapt and
change.22 Labor’s 2011 victory in Ohio,
overturning the harsh restrictions on collective bargaining rights by a 62-38 percent margin, showed a strong reservoir of
public backing for union rights and
underscored labor’s ability to reach
beyond its own ranks to build broad
coalition support. A similar show of public support for unions could be seen in
California when voters rejected Proposition 32, which was backed by the antiunion Koch brothers (Charles and David).
That proposal would have decimated
labor’s ability to participate in the political process.
Nevertheless, many middle-class Americans have mixed views on unions, and
some feel strongly negative. Much of the
hostility toward labor is driven by the
relentless antiunion drumbeat of the
right wing as well as corporate America.
But some is a by-product of labor’s own
shortcomings and the instances in which
unions have acted in ways that cut
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against their role as stewards for society.
Let me focus briefly on a few of the issues
that have fed negativity toward labor.
First, while unions have a lower rate of
corruption than that found in either business or government, there still is a need
for strong efforts by unions to root out
wrongdoing within their own ranks. As a
young activist in my seiu local union in
Pennsylvania, I saw the corrupt president
of the United Mine Workers, Tony Boyle,
tried and convicted in federal court near
Philadelphia for the murder of his election opponent, Joseph “Jock” Yablonski,
and Yablonski’s wife and daughter. Six
years later, James R. Hoffa, who had led
the Teamsters union from 1957 to 1967,
went missing near Detroit never to be
found–presumably murdered by organized crime elements opposed to his
regaining power within the union. Such
high-pro½le crimes, while infrequent,
have severely harmed labor’s image over
the years.
Unions, as institutions with millions of
members, are not immune to wrongdoing. During my tenure at seiu, I had to
trustee a large local in Los Angeles and
permanently ban from membership a
member of our International Executive
Board after evidence emerged that he had
misused member funds. In response, we
established a Commission on Ethics and
Standards and named outside authorities
to it, such as James Zazzali, former Chief
Justice of the New Jersey Supreme Court,
as well as rank-and-½le members and
local union leaders. We sought to
strengthen an ethical culture in which
emerging leaders understand that they
are the stewards of their members’
resources; this cannot be done in one
training session, but rather must be built
into leadership development at all levels.
Tough internal controls also are needed
so that unions protect the workers’
money and, more broadly, so that labor’s

role as a positive civic force is seen by the
public.
I think, too, of the case of Barbara Bullock, the former president of the Washington, D.C., Teachers’ Union, who served
½ve years in prison for a scheme involving the embezzlement of nearly $5 million of union funds to pay for a lavish
lifestyle of fur coats, jewelry, trips, and
parties. Her actions unfairly tarred D.C.
teachers who every day gave their all in
tough classroom environments starved
of the resources needed to provide quality education for mainly poor kids.
The American Federation of Teachers
(aft) and the D.C. teachers’ union leaders took appropriate action in that sad situation, but whatever damage done by
Bullock’s malfeasance was minor compared to that inflicted by a much broader
and far more sophisticated attack on
teachers’ unions in the years that followed. A sustained campaign has been
waged for some time based on the central
(but false) premise that teachers’ unions
are a root cause of America’s education
problems.
Many who urge education reform are
people of good faith; but some, such as
the antiunion Walton family, who owns
Wal-Mart, and Michelle Rhee, former
D.C. school chancellor, are not. Improving education in America involves developing and supporting our teachers, not
constantly attacking them. A study
released in 2011 found that teacher
morale in the United States was at a
twenty-year low. Attacks by those like the
Waltons and Michelle Rhee serve only to
prevent a climate in which teachers,
school administrators, parents, and others can work together to build a more
effective student-centered educational
system and mobilize to win adequate
funding for public education.
It will come as no surprise that I sympathize with the aft and the National Edu-
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cation Association in this debate. But I do
think the attacks on teachers’ unions
have helped fuel a false narrative of
American labor as a special interest that
sel½shly protects its own at the expense
of the broader society. That narrative has
a special resonance with the public when
it involves America’s children, who in
fact do deserve far better from our education system. It is easy for teachers’ union
opponents to attack the “rubber rooms”
in New York City, where tenured teachers
accused of incompetence or wrongdoing
received full pay to sit in sparse rooms
and do nothing (until this practice was
ended in 2010). It is far harder to shift the
focus to innovative labor-management
partnerships, such as those in Cincinnati,
Oklahoma City, and Pittsburgh, where
students are bene½ting from teachers and
school administrators working together
to transform schools servicing primarily
low-income communities.
The Washington Post, to its credit, last
year highlighted the success of the Montgomery County (md) Education Association, which has worked cooperatively
with the school system there to win a role
in personnel decisions, teacher training,
and budget decisions. The teachers’ union
helped create a peer review system that
seeks to assist struggling teachers, but
also facilitates ½ring in cases where it is
clearly justi½ed. Contrary to the argument of “reformers” such as Michelle
Rhee who say that it is nearly impossible
to ½re a unionized teacher, more than ½ve
hundred have been dismissed or resigned
in the last decade in Montgomery County with the union contract in place. At the
same time, the union has helped convince
school authorities that many of the “reforms” advocated by the Walton family,
Rhee, and others will not help students in
the end. By emphasizing student achievement as their primary goal, the union has
won a broad role in shaping Montgomery
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County’s educational program. School Andy Stern
employees voluntarily gave up scheduled
raises in the last three years to help cope
with the budget crisis in the aftermath of
the economic downturn, yet the union has
protected important health and pension
bene½ts highly valued by its members.23
Another step in the right direction
occurred in November 2012, when the
teachers’ union in Newark, New Jersey,
rati½ed a historic agreement that rewards
teachers with higher pay and bonuses
based on performance. Newark teachers
will have a seat at the table evaluating one
another, and the contract empowers a
majority of teachers in any school with
authority to decide issues such as how to
adapt school schedules or how to use training and preparation time as they deem in
the best interests of their students.24
Public employees face a challenge similar to teachers. Again, much of the attack
on public workers is driven by forces
strongly hostile to unions. But labor’s
cause is hurt when citizens read of ½re½ghters in St. Louis who receive large disability pensions for being totally and permanently incapacitated, yet who go on to
work at new jobs involving physical labor
while collecting those pensions. We all
honor our ½re½ghters for going into
harm’s way to save lives, but support for
them and their union can erode if the
public believes it is paying for a costly
entitlement that is unfairly administered.
In California, an outcry occurred in 2010
when an administrator for the Forestry
Department retired with a check for
$294,440 for unused time off–one of
nearly four hundred employees who left
state jobs with checks equal to or exceeding their previous year’s salary. Most
people understand that there needs to be
some “banking” of time off when public
workers, such as prison guards or public
safety of½cers, are denied vacation or
holidays due to emergencies or special
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circumstances. But the backlash to the
huge payouts in California clearly hurt
public unions and played into the political narrative orchestrated by those whose
primary goal is to weaken labor.
Public employee unions needed over
the years to break out from the narrow
constraints of traditional collective bargaining and negotiate instead not only
for wages and bene½ts, but also for the
delivery of high-quality public services.
Management usually resisted such efforts,
but public worker unions are gaining citizen support by partnering with government to improve public services. Citizens
often are frustrated by inef½ciencies and
bureaucracy and need to see public workers siding with them in the effort to have
services delivered better and at fair cost.
Yet another problem unions must confront is the need for greater racial, ethnic,
and gender diversity in the labor movement. Looking back in history, African
Americans had to ½ght to join unions,
and many American Federation of Labor
(afl) unions in their early years barred
blacks from membership, particularly in
the crafts. My own union, seiu, by contrast brought together white and black
janitors in Chicago in the early 1900s and,
indeed, had an elected vice president and
three executive board members who were
African Americans. By the 1930s, the
Congress of Industrial Organizations
(cio), made up of industrial unions,
aggressively recruited black members
and became an important force for
desegregation and antidiscrimination
before many other segments of American
society.
In the 1960s, African Americans made
up about 25 percent of U.S. union members, but some unions, such as those in
the construction trades, continued to bar
black apprentices and otherwise limit
African American membership. But at
the same time, unions such as the uaw

and seiu embraced the civil rights movement, fought racism in the workplace,
and joined in the push for antidiscrimination legislation. Unions helped organize the Montgomery bus boycott, joined
the Selma to Montgomery march in force,
and worked with Dr. Martin Luther King,
Jr., who was assassinated while in Memphis to support striking union members.
Given their mixed record through the
years, unions today need to face the challenge of becoming more diverse throughout their leadership, from local unions to
the very top positions. I used to say frequently that union leaders are too often
“male, pale, and stale.” In seiu, more than
a million new members joined between
1996 and 2010, and a majority of them
were women and workers of color. A concerted effort was made to reflect that in
our leadership, and by 2005 we had an
executive board that was 40 percent
women and 33 percent people of color.
But there is so much more that needs to
be done in this area.
Unfortunately, many other unions do
not do as well at reflecting the diversity of
their memberships. If labor is to prosper
in the decades ahead, all unions must do a
far better job of developing multicultural
leadership that is more inclusive of women
and people of color. We need more people like Mother Jones and A. Philip Randoph. I am proud that seiu is today led
by a woman, Mary Kay Henry, a veteran
labor organizer who also is a leader in
America’s lgbt community, and Eliseo
Medina, a respected ½gure in the Latino
community who has helped lead the national immigration reform effort.
As part of the broad effort for gender
and racial equity, labor needs to embrace
the movement for immigrant rights more
vigorously than it has so far. America
needs comprehensive immigration reform
that provides a meaningful legal path to
citizenship for undocumented workers.
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In the past, unfortunately, some unions
saw immigrants from Mexico and Central America as threats to their jobs and
mistakenly supported bad immigration
policies. Today labor is united in pushing
for immigrant rights and works closely
with grassroots coalitions of religious
and community groups both for changes
in federal law and also in opposition to
racist and reactionary laws recently enacted in states such as Arizona and Alabama.
Unions need to be out front on the immigration issue both because it is the right
thing to do and because they will bene½t
as our country’s demographics grow more
diverse in coming years.

A

s labor faces strong attacks from
antiunion corporations and the political
right, there are a number of other changes
that must occur if it is to win and expand
public support. I pressed to modernize
and streamline union structures during
my tenure as seiu president. I based my
suggestions for reform on changes that
had been made within seiu over a number of years. Those changes enabled my
union to more than double, to 2.1 million
members, during my time in of½ce. After
a long period of internal discussion within the afl-cio in the early to mid-2000s,
needed reforms did not seem likely. seiu
and a group of other unions withdrew
and formed Change to Win.
Unfortunately, real reform did not
develop out of those events, and changes
are still needed to strengthen unions. The
labor movement needs to:
•

Embrace the mission of seeking justice
for all workers, including, but not limited to, current union members;

•

Confront labor’s own underlying structural impediments and those of its
af½liates;
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•

Refocus on membership growth through Andy Stern
reinvigorated organizing of nonunion
workers;

•

Modernize strategic approaches to
employers in the new, competitive global environment;

•

Improve labor’s messaging to the
broader public, using all the tools of
modern technology and communication;

•

Widen efforts to build coalitions with
citizens’ groups, civil rights advocates,
church activists, environmentalists,
the lgbt community, and others who
share a progressive outlook; and

•

Expand and improve labor’s political
effectiveness by further involving
workers and their families in the civic
process.25

In future, unions need to streamline.
Many members are divided into national
unions that do not have the size, strength,
resources, and focus to win for workers
against today’s ever-larger employers. As
the attack on public workers escalated,
we had thirteen unions with signi½cant
numbers of public employees. Transportation workers were divided into ½fteen
different unions, health care workers
into more than thirty, and manufacturing
workers into nine. We need consolidation
so that labor can bring size, power, and
focus to the table. There are too many
small unions that lack what is needed to
deliver for their members. When I pushed
for change, only ½fteen of the sixty-½ve
afl-cio national unions had more than
two hundred ½fty thousand members,
and forty had fewer than one hundred
thousand. Many of these unions, even with
good leadership, do not have the strength
to unite more workers in their industry in
order to improve workers’ lives and civic
engagement.
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I have proposed, as have others, that we
seek to unite the strength of workers who
do the same type of work (or are in the
same industry, sector, or craft) to take on
their employers. And we need to ensure
that workers are in national unions with
the strength, resources, focus, and strategy to help nonunion workers join together to improve pay, bene½ts, and working
conditions. This also means that unions
will have to adopt new strategies of incorporating nonunion workers into their
structures, and that they must constantly
look to protect the rights of all workers
while simultaneously ½ghting for the
rights of their own members.
Because the economy today is global,
unions must speed the building of a global
labor movement. Transnational corporations move country to country, without
national loyalties, to ½nd and exploit the
cheapest labor. Today’s global corporations have no permanent home, recognize no national borders, salute no flag
but their own corporate logo, and move
their money to anywhere they can make
the most and pay the least.
Global ½rms have won trade agreements that make it easier to move production, while providing no rights to
help workers improve pay, working conditions, and job security. The result of
globalization is that workers in any one
country cannot set and maintain high
labor standards without uniting to raise
standards everywhere. If American manufacturing is to recover, unions need to
work to level the global playing ½eld so
that corporations are made to decide
where to locate their production operations based on where the best labor force
is, rather than the cheapest.
I also believe that unions need to learn
from the success of the Occupy movement, which helped shift the public debate dramatically a year ago. There are
moments in which direct action and dra-

matic militancy can change things. Labor
needs a greater boldness, like that evidenced by unemployed workers, students and young people, those who suffered home foreclosures, and others in
the diverse Occupy movement.
At the onset, the media and many
politicians–conservative and liberal–
scoffed at Occupy for not serving up a
ten-point program or outlining detailed
legislative solutions to the problems it
protested. But as time passed, the Occupy
movement forced a broad and ongoing
national discussion about the central
issue of income inequality in America.
Unions did the right thing by supporting
Occupy while refraining from actions
that would have infringed on its independence.
In the face of harsh police repression,
Occupy receded from public focus in
2012, but Occupy still serves to remind
labor of the importance of direct action
and confrontation, which can yield more
results than speeches by union leaders at
the National Press Club. This is particularly so in an era when strikes by unions
happen infrequently given the huge balance of power currently possessed by
employers.

Workers going forward need to devel-

op even more effective political action
efforts; this is crucial to labor’s role as a
steward of the common good. With the
U.S. Supreme Court’s decision in Citizens
United to allow unlimited political spending by corporations, the challenge to
unions today is severe. While unions also
are free to spend politically, everyone
knows that corporations can far outspend
labor and other progressive forces.
With the intensity of the 2012 campaign now behind us, one cannot help
but remember the movement of hope
that occurred at the beginning of the
Obama administration four years ago. It
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came about in part because union members did what the civic textbooks urge:
they participated in the electoral process.
seiu implemented a program a few
years ago called “Walk a Day in My
Shoes” that put politicians to the test.
Candidates had to earn the union’s endorsement in part by spending time at
home and on the job with workers. So in
August 2007, then-Senator Barack Obama
arrived before dawn at the home of Pauline
Beck, an seiu home care worker in Oakland, California.26 Together that day,
Beck and Obama helped John Thornton,
an 86-year-old former cement mason
with a broken hip and a prosthetic leg, get
out of bed, bathe, dress, eat breakfast,
and prepare for the day. Obama mopped
floors, did some sweeping, and ran loads
of laundry. As seiu member Beck began
to outline more tasks for the future president, patient Thornton laughed and said,
“She’s working the hell out of him.”
Other candidates, such as Joe Biden and
Hillary Clinton, also got a taste of life as
an seiu member. Biden walked a day in
the shoes of school custodian Marshall
Clemons, and Clinton went through a
shift with a registered nurse. John McCain
and the other gop candidates all declined
to participate.
seiu members also challenged presidential candidates in 2008 to release a
detailed health care reform plan. And the
union pressed them on immigration reform, jobs, and workplace fairness issues,
among others. seiu initially let state
councils go their own way, but after
Obama’s win in Iowa, there was strong
rank-and-½le pressure to endorse the Illinois senator, which the union did in February. seiu members in their purple Tshirts and jackets went out knocking on
doors, passing out campaign literature,
calling voters from union phone banks,
and using every modern campaign tool
available.
142 (2) Spring 2013

Underscoring its civic engagement Andy Stern
role, the union had done extensive training of members in their locals. Those
skills had been honed in political races
from local school boards to state legislature campaigns, House and Senate contests, and, of course, the presidency.
More than three thousand seiu members and staff worked full-time in the
2008 Obama campaign, pounding the
pavement and talking with voters in
nineteen target states. More than one
hundred thousand seiu janitors, nurses,
home care and child care providers, and
others volunteered to work after their
shifts and on weekends.
Data were not yet available for the 2012
elections at the time of this writing, but a
nationwide survey of seiu members
commissioned by the union after the
2008 election found that 77 percent voted
for Obama and 21 percent for McCain. Of
the nineteen states that seiu targeted,
Obama carried seventeen. seiu members helped win eight of the eleven targeted Senate races and twenty-two of
twenty-nine targeted House races. seiu
workers knocked on 3,571,955 doors seeking support; made 16,539,038 political
phone calls during that election cycle; sent
out 5,125,378 pieces of campaign mail;
registered more than 227,000 new voters
in battleground states and California;
and helped 10,992 voters to cast early ballots or vote absentee.
Catalist, a data services ½rm, issued an
analysis of the 2008 election using its
detailed database of all voting-age individuals in the United States. The ½rm provided data services to a majority of the
progressive political community that
year, including seiu, so it had the ability
to compile an increasingly accurate picture of the American electorate and the
forces influencing it. Catalist independently was able to break out data on the
efforts of seiu members, ½nding that
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they turned out at higher rates than
nonunion workers.
Catalist also reported that 88 percent of
seiu activities were done person-to-person through live phone calls (64 percent)
or in-person interactions (24 percent).
That was about 50 percent more than the
average of all progressive organizations
in 2008. seiu alone did more overall
voter contact in Virginia (20 percent),
New Mexico (13 percent), and Colorado
(8.5 percent) than any force, including
the campaigns themselves and the party
committees.
In Indiana, after subtracting the work
of the Obama campaign, data showed that
more than 40 percent of all voter contact
was done by seiu. Catalist reported that
seiu members knocked on 118,765 doors
in Indiana; made 186,145 phone calls to
voters; and registered 14,003 Hoosier
voters. That huge outpouring of individuals engaged in electoral participation
had a big impact: Obama won the state
by a margin of 25,000 votes.
Other unions also performed at high
levels in 2008. And if we look more
broadly at the rate of voter participation
as one metric for civic engagement, it is
clear that unions are an important element of increased turnout. Political scientist Benjamin Radcliff and Patricia
Davis, of the U.S. Department of State,
studied nineteen industrial democracies
around the world and all ½fty U.S. states.
They found that aggregate rates of turnout
are affected strongly by the strength of
the labor movement: “The results indicate
that the greater the share of workers represented by unions, the greater is the
turnout.”27

De Tocqueville feared domination of
society by the state and saw the Americans he studied in the 1830s to be joiners
of private associations that counterbalanced the state. He also argued that eco-
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nomic greed fosters political apathy.
Unions historically have helped counter
that apathy, but Tocqueville’s fear of
greed can be seen in the growth of inequality, as discussed above.
Legal scholar Lawrence Lessig and
Glenn Greenwald, a writer now at The
Guardian, have argued effectively that
policy outcomes today often are indifferent to the will of the people and to democratic debate.28 The power of money in
politics has enabled elites to shape outcomes that are at odds with most voters.
In a discussion of Lessig’s book Republic,
Lost: How Money Corrupts Congress–and a
Plan to Stop It, he and Greenwald agreed
that the Occupy protests in late 2011
expanded rapidly and developed resonance because people now understand
that voting no longer ½xes systemic problems in our “money for influence” culture.
Greenwald says that “the only recourse
for citizens becomes either passive
acceptance of their powerlessness (i.e.,
apathy and withdrawal) or disruption
and unrest fomented outside the electoral system.” More people today, including union members, fear that both political parties are too subservient to corporations, which seem to own the political
process, and that citizens, as Lessig argues,
have largely lost the ability to affect what
government does.
When we look at the period following
the 2008 economic collapse, one might
have expected very tough legislation and
regulations on banks and Wall Street
aimed at preventing a future reoccurrence. Instead, even the very modest
Dodd-Frank reforms–far short of the
retooling of the ½nancial sector that is
needed–continue to be resisted and
watered down by members of Congress
whose campaigns are funded by the very
institutions opposing regulation.
We have thus entered an era that is very
threatening to civic engagement and
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democratic society. People who vote for
“change they can believe in” understandably become disillusioned by not seeing
that promise become reality.
America is a country divided. The process has broken down. The danger is we
no longer seem capable of transcending
our divisions to accomplish anything.
Our checks and balances allow a minority–usually a small minority–to block
the will of the majority on issue after
issue. Debt ceiling approval and disaster
aid end up being levers for political
hostage-taking by Republicans in this
new era.
The Citizens United decision by an
extremist and activist conservative Supreme Court will only worsen the huge
and corrosive impact of money–mainly
corporate and right-wing money–that
now further floods our public debate.
The current voter suppression agenda
gives further cause for concern, as Republicans and their corporate/right allies
push to deny voting rights through new
restrictions (allegedly intended to prevent fraud that most observers agree is
minimal).
Unions are the only segment of civil
society with the resources and grassroots

numbers to provide some counterbal- Andy Stern
ance on both the political and economic
fronts; that is why labor has been targeted by state politicians in Wisconsin,
Ohio, and Michigan, and by gop presidential and congressional candidates
nationally. Those who believe in strong
civic engagement as a foundation for a
vigorous democracy need to speak out
against the wave of anti-labor legislation
and action around the country. And they
need to support new steps to strengthen
workers’ abilities to exercise their endangered right to join unions and participate
fully in our system as a counterbalance to
the growing inequality, both political and
economic.
There are millions of workers out there
like Lucia, the immigrant janitor in Los
Angeles ½ghting for a better life for her
children with the skills she gained through
the union–the same union that also
helped her to win decent wages and a better life for her family. Lucia’s future, as
well as America’s, will be bright indeed if
the current assault on labor can be rebuffed
and unions can expand their role as stewards for the public good–and as defenders of efforts by the 99 percent to reduce
inequality and protect democracy.
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Philanthropy, the Nonpro½t Sector & the
Democratic Dilemma
Peter Dobkin Hall
Abstract: The central dilemma of American democracy is the tension between “voice” and “equality”:
between the Constitution’s unconditional guarantees of citizens’ expressive, associational, and property
rights and the legal and political equality that is the foundation of majoritarian decision-making. Philanthropy and nonpro½t organizations–which enable citizens to give money and time to support causes
in which they believe–have posed this dilemma with unusual force, allowing moneyed minorities to
oppose and sometimes overwhelm the popular will. In the past, these assertions of private power have
inevitably aroused popular opposition producing legislative and regulatory outcomes that have maintained a balance between voice and equality. Today, with unprecedented accumulations of wealth and
legal changes permitting the unrestricted use of wealth in politics, the unchallenged exercise of private
power through philanthropy and the nonpro½t sector poses grave threats to the democratic process.
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thropy, voluntary associations, charity, and nonpro½t organizations–are often regarded as quintessentially civic institutions: avatars of the common
good that stand above self-interest and eschew partisanship.
But despite their proclaimed high purposes, at no
time in American history–not even now, when
private wealth and its creators are so effusively celebrated–have these nonpro½t institutions been
unshadowed by public skepticism and distrust.
Inevitably, private initiatives in the public interest,
whether promoted by wealthy individuals or by
groups of citizens in support of causes that do not
command majority support, are–and always have
been–problematic among a people with a foundational commitment to democratic governance and
principles of equality.
Tensions between political and legal equality
(with its corollary, majority rule) and the voice provided citizens by the Constitution’s First Amendment–which guaranteed our expressive (freedom
© 2013 by the American Academy of Arts & Sciences
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of speech, worship, and the press), associational (assembly and petition), and
property rights (including giving and volunteering)–have been both endemic and
persistent since colonial days.
In its purest form, eighteenth-century
democratic theory envisioned the state as
the instrumentality through which citizens exercised their rights. It frowned on
private associations and activities that
weakened or challenged elected governments. Not only were political parties
and factions regarded with suspicion, any
and all kinds of private associations were
viewed as instruments for advancing private interests at the expense of the people,
the common good, and the state.
James Madison’s famous Federalist
No. 10 (1787) addressed the hazards that
“factions,” as associations representing
special interests, posed to democratic
government. George Washington himself
warned in his 1796 Farewell Address
against “all combinations and Associations, under whatever plausible character,
with the real design to direct, controul,
counteract, or awe the regular deliberation and action of the Constituted authorities.” These, he asserted, “serve to
organize faction, to give it an arti½cial
and extraordinary force; to put in the
place of the delegated will of the Nation,
the will of a party; often a small but artful
and enterprising minority of the Community.” They are likely, he declared, “in
the course of time and things, to become
potent engines, by which cunning, ambitious and unprincipled men will be
enabled to subvert the Power of the People, and to usurp for themselves the reins
of Government; destroying afterwards
the very engines which have lifted them
to unjust domination.”1

Practical necessity compelled Americans

to accept–and ultimately to embrace–
philanthropy and voluntary associations

140

as indispensable to democratic politics
and market capitalism. Standing alone
among an unconditionally equal citizenry,
as De Tocqueville noted, an individual
was powerless.2 Only by combining with
others could individuals influence government and, failing that, join together to
do what government could or would not
do. It was not long before groups like the
conservative Society of the Cincinnati,
representing the views of the “wealthy,
learned, and respectable,” and the radical
democratic societies, which assembled
more humble citizens, matured into
political parties–the Federalists and the
Democratic Republicans–which have, in
one form or another, dominated American politics ever since.
Because it can be wielded only periodically, the vote is, at best, a blunt instrument for influencing government.3 There
are other more effective ways of influencing the state–demonstrating, lobbying,
letter-writing, editorializing, participation in public meetings, litigation, political contributions, and organizing–that
can empower vocal minorities not only to
influence the actions of political bodies,
candidates, and of½ceholders, but also to
shape opinion and mobilize the public.
But explicit political action is not the
only means of shaping and influencing
public policy. Even before the Revolution
and the rati½cation of the federal Constitution, Americans had begun to learn
that crafting fellow citizens’ values and
beliefs could have powerful political consequences.4 As early as the mid-eighteenth century, churches, schools, and
colleges were all being used to promote
ideas and practices that often ran counter
both to ecclesiastical and political establishments and to popular opinion.
The rati½cation of the Constitution
effectively nationalized politics and
empowered a new mass of citizens. As a
result, the cultural, economic, and social
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leaders who once could count on deference to maintain their influence found
themselves increasingly excluded from
power. In the early nineteenth century,
these disempowered elites increasingly
turned to philanthropy and voluntary
associations to promote views and causes
that could neither muster popular support
nor enlist the resources of government.5
This is not to suggest that the agendas
of these disenfranchised elites were necessarily malign. In the antebellum period, when few states were willing to tax
their citizens to support education, the
willingness of committed citizens of
means to establish private academies and
support private higher education was no
doubt admirable and, more often than
not, produced cohorts of educated citizens essential to the new republic. At the
same time, the plurality of religious and
political views that flourished ensured
that these private cultural enterprises
produced a widening variety of perspectives and skills.
Still, the ½elds in which eleemosynary
corporations were becoming most active–
higher education, health care, religion,
and social welfare–were likely to be led
by the institutions that commanded the
greatest material support. In higher education, Harvard, which could elicit the
generosity of Boston’s increasingly wealthy
elite, and Yale, which drew on smaller but
more numerous contributions from the
nation’s evangelical Protestant network,
emerged as America’s leading colleges by
the middle of the nineteenth century.6
While Harvard and Yale attracted their
share of striving young men of humble
origins, they also increasingly served the
elites whose generosity enriched them–
by educating their sons and sending them
off into careers as corporate executives
and leaders of the learned professions.
Harvard helped Boston, as Oliver Wendell Holmes put it, “drain a large water142 (2) Spring 2013

shed of intellect” and attracted to the city Peter
the “promising young author and rising Dobkin
Hall
lawyer and large capitalist”–and “the
prettiest girl.” In doing so, Harvard made
Boston one of the nation’s chief producers of human and intellectual capital.7
Although Boston’s growing wealth
produced a virtual tidal wave of philanthropic giving by the mid-nineteenth
century, such generosity could not dispel
public suspicion of donors’ motives. Giving an overview of Boston’s charities in
1845, Harvard Treasurer Samuel Atkins
Eliot complained that
persons who are farmers or mechanics in
this country often use a language and
exhibit a tone of feeling which are inconsistent with the state of things here, and
are applicable only to what is found in
Europe. They talk of oppression of the
rich; when there is not a rich man in America that can, and perhaps not one that
wishes, to oppress them.

“Riches alone do not enable a man to be
much of an oppressor anywhere,” Eliot
continued,
and in this country the rich man can cut no
½gure at all in that line. There must be position and privilege superadded to wealth to
make it possible to oppress, and in New
England neither that position nor that
privilege can be attained by any body. So
far is the rich man from having attained
them, that he is, in truth, farther from
them than other persons. He is jealously
watched, constantly suspected.8

While suspicion of the “voluntary system” was unable to prevent the emergence of powerful private institutions in
New England, it was far more effective
elsewhere in the country.9 Both New
York and Pennsylvania annulled British
charities laws that had been retained in
Massachusetts and Connecticut, substituting their own indigenous legal codes.
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In 1784, New York created an oversight
body, the Regents of the University of the
State of New York, which exercised
broad authority over all charitable, educational, and religious institutions. In the
1820s, New York’s legislature passed laws
that gave the state authority to regulate
the size of institutional endowments and
to limit the proportion of estates that
could be bequeathed for charitable purposes. Pennsylvania not only delayed giving its courts equity jurisdiction (and
with it the power to enforce charitable
and other trusts) until the 1870s, it also
embraced highly restrictive criteria–the
purely public charities standard–for
what quali½ed legally as a charity. Philadelphia may have been the “city of
brotherly love,” but its solicitude did not
extend to organized charities. And despite
their wealth, until the last decades of the
nineteenth century, both New York and
Pennsylvania lagged far behind New
England in charitable giving and in the
establishment of eleemosynary corporations.
In the South, hostility toward private
giving and voluntary associations was
even more overt. Some states forbade the
establishment of charitable corporations. Others permitted them, but with
charters that limited their life spans and
mandated the presence of public of½cials
on their governing boards. An 1832 Virginia Supreme Court decision regarding
the property holdings of charities captured Southern attitudes toward private
philanthropy, warning of “the whole
property of society” being “swallowed up
in the insatiable gulph of public charities.”10
This hostility toward private charity
also manifested on the federal level. In
1835, the U.S. government was informed
that James Smithson, a wealthy British
amateur scientist, left the bulk of his substantial estate–a half-million dollars–

“to the United States of America, to
found at Washington, under the name of
the Smithsonian Institution, an establishment for the increase and diffusion of
knowledge among men.”11
President Andrew Jackson–as a Southerner with a deep-seated hostility to private philanthropy–curtly noti½ed Congress of the bequest, noting that the
Executive had no authority to take any
steps for accepting the trust nor for
obtaining the funds, and that it was Congress’ responsibility to take such measures as it deemed necessary.12 When the
Senate moved to approve the Judiciary
Committee’s report that con½rmed the
Smithson trust, an acrimonious debate
broke out. Senator William C. Preston of
South Carolina led off the opposition,
mixing traditional Jeffersonian opposition to private endowments with aggressive nationalism. On the one hand, Preston
questioned both the propriety of the government’s accepting the legacy and whether its powers extended to executing the
purposes of the trust; on the other, he
argued that if the bequest were to be
accepted, it should be applied to national
purposes, not merely to the bene½t of the
citizens of the District of Columbia.
Denying that the government had the
authority to receive and administer such
a trust, Preston declared that the “donation had been partly made with a view to
immortalize the donor, and that it was
too cheap a way of conferring immortality
. . . and he had no idea of this District
being used as a fulcrum to raise foreigners
to immortality by getting Congress as the
parens patriæ of the District of Columbia
to accept donations from them.”13
Beyond questioning the legality of the
nation’s receiving the bequest, the congressmen began to ½ght among themselves about what sort of institution could
best increase and diffuse knowledge.
Each congressman had his pet scheme,
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ranging from a national university and a
public lecture series through experimental farms and factories. It took until 1839
for the Senate to resolve to create a public
corporation, the Smithsonian Institution, which, at its outset, would establish
and operate an astronomical observatory
and sponsor public lectures on natural,
moral, and political sciences.
Congress continued to debate how best
to realize Smithson’s vision when ½nally,
in 1846, it was revealed that the Smithson
bequest had been invested in bonds
issued by the states of Arkansas, Illinois,
and Michigan–all of which had defaulted
on their obligations, wiping out the fund.
After weeks of wrangling, much of it still
about the legality of the government’s
accepting the bequest, a phalanx of representatives, led by former President
John Quincy Adams, voted to restore the
Smithsonian fund and to entrust it to a
corporation whose trustees (the Regents)
would be elected and appointed federal
of½cials serving ex of½cio. All told, it took
more than a decade to overcome opposition to what would eventually become a
great national institution.
Northern intellectuals expressed a parallel suspicion of private philanthropic
and associational initiatives. In an 1829
essay in the Christian Examiner, a leading
New England journal of opinion, William
Ellery Channing, the “pope” of Boston
Unitarianism, warned against the power
of voluntary associations: “Let Associations devoted to any objects which excite
the passions, be everywhere spread and
leagued together for mutual support, and
nothing is easier than to establish a control
over newspaper.” Channing continued:
We are persuaded that by an artful multiplication of societies, devoted apparently
to different objects, but all swayed by the
same leaders, and all intended to bear
against a hated party, as cruel a persecution
may be carried on in a free country as in a
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despotism. Public opinion may be so com- Peter
bined, and inflamed, and brought to bear Dobkin
Hall
on odious individuals or opinions, that it
will be as perilous to think and speak with
manly freedom, as if an Inquisition were
open before us. It is now discovered that
the way to rule in this country, is by an
array of numbers, which a prudent man
will not like to face. Of consequence, all
Associations aiming or tending to establish
sway by numbers, ought to be opposed.
They create tyrants as effectually as standing armies. Let them be withstood from
the beginning.

“They are perilous instruments,” he cautioned.
They ought to be suspected. They are a
kind of irregular government created within
our Constitutional government. Let them
be watched closely. As soon as we ½nd
them resolved or even disposed to bear
down on a respectable man or set of men,
or to force on the community measures
about which wise and good men differ, let
us feel that a dangerous engine is at work
among us, and oppose to it our steady and
stern disapprobation.14

Channing was not alone in his apprehensions. In 1838, Brown University President Francis Wayland, a political economist and the nation’s leading Baptist
intellectual, wrote a passionate denunciation of associations, published under
the title The Limitations of Human Responsibility.
Wayland ½rst outlined the moral hazards that associations pose by encouraging citizens to sacri½ce their own conscience to that of the group. “When men
are thus associated,” he wrote,
it is well known that their feeling of moral
responsibility is vastly less acute than
when they act as individuals. Associations
will perpetrate acts, at which every member of the association would individually
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revolt. Hence, the common proverb that
“corporate bodies have no consciences.”
The leaders throw the responsibility upon
the members, and the members throw it
back again upon the leaders, and between
the two, we ½nd that although the thing
has been done, yet who is to be blamed for
it, it is by no means easy to ascertain.15

“What were the French Jacobin clubs but
voluntary associations?” Wayland asked,
connecting seemingly innocuous voluntary associations to the emergence of
tyranny.
At ½rst, they were mere societies for the
harmless purpose of discussing theoretical
questions of civil politics. Soon they were
changed into associations, for the purpose
of carrying into practice those truths which
they supposed themselves to have demonstrated. They were next multiplied, by the
establishment of af½liated branches in every
town of France, (each one, however, governed and directed by the central association in Paris,) until they were able to control the public sentiment of the nation. They
then boldly assumed the government of the
empire. The throne and the legislative assemblies were prostrate at their feet. The
right of franchise, that palladium of liberty,
was valueless; for elect whom you would to
be a legislator, he dared not disobey the
mandate of the club. Legislative proceedings were regularly decided upon, in the
meetings of these voluntary associations,
before they were brought forward in the
assembly; and the representatives of the
people did nothing but record the mandates
of a sanguinary mob. Thus was a tyranny
enacted, to which the history of the world
affords no parallel; and all this was done by
men, who, at ½rst, were associated to discuss abstract principles of right, and who
were merely pledged to carry into effect
some truly salutary measures of reform.16

Severely limiting the powers of associations, in Wayland’s view, would only
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protect and empower the individual.
“Responsibility, instead of being thrown
upon masses,” he concluded,
would be thrown more distinctly upon
individuals. Every man, instead of inquiring for the decision of the majority, would
be obliged to decide for himself. Instead of
following thoughtlessly the movement of
public opinion, every man would learn to
act from the promptings of individual conscience and duty. Public opinion would
thus be formed by the deliberate reflection of
every individual acting in the fear of God,
instead of being formed by the clamor of
men who “make a trade of philanthropy.”17

Despite restrictive charities laws in most

states outside of New England, private
philanthropy and voluntary associations
continued to grow and spread throughout the United States. Just as the Civil
War stimulated the growth of enormous
corporate business enterprises as components of an emergent national economy,
so it also fueled the burgeoning of associational and philanthropic activities.18
A key element in the Union cause was
the U.S. Sanitary Commission, a federally
chartered but privately funded relief
agency that took charge of the medical
and public health tasks associated with
the war effort. After the war, a host of voluntary organizations played key roles in
the reconstruction of the South, building
churches, schools, and social welfare
agencies to help millions of emancipated
slaves adjust to their freedom. These initiatives excited as much hostility as admiration. Called “Gideonites” (after the Old
Testament hero) by their admirers, these
reformers were known as “carpetbaggers” by their detractors. As the failure of
Reconstruction and the disenfranchisement of African Americans in the decades
following the war suggests, the currents
of racism ran deep on both sides of the
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Mason-Dixon line and doubtless shaped
the attitudes of many Americans. Nonetheless, Reconstruction had a major impact
on philanthropy, encouraging a number
of wealthy Americans–among them,
international banker George Peabody–
to establish the forerunners of modern
grant-making foundations to support
educational activities in the South.19
The increasingly national character of
economic, social, and cultural life helped
foster other ambitious associational and
philanthropic initiatives. In the decades
following the war, virtually every major
profession came to be organized as a
national association. Millions of Americans joined fraternal, sororal, veterans,
patriotic, and advocacy organizations.20
As institutions like Harvard and Yale
aspired to become national universities,
they began to tap the generosity of the
enormous fortunes accumulated during
and after the war, fundraising not only
locally, but also regionally and nationally.
The scale of the fortunes of the post–
Civil War “robber barons” challenged
their creators to devise entirely new
forms of philanthropy–and in doing so
rekindled public skepticism about the
motives of the extremely rich. In his 1889
essay, “Wealth” (better known as “The
Gospel of Wealth”), Andrew Carnegie
harshly criticized the passing of large fortunes to descendants and urged his fellow millionaires to use their surplus
wealth “to place within the reach of the
community ladders upon which the
aspiring can rise.”21 The progress of the
human race, Carnegie argued, required
that millionaires use the same “genius for
affairs” that had enabled them to earn
great fortunes in redistributing their
wealth. Over the course of the next three
decades, Carnegie launched increasingly
bold philanthropic initiatives, beginning
with fairly conventional charities like the
Hero’s Fund and concluding with broadly
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purposed grant-making entities like the Peter
Dobkin
Carnegie Corporation.22
Hall
As a devout Christian, John D. Rockefeller tried conscientiously to tithe his
earnings, reading and responding to
thousands of “begging letters” from individuals and organizations. “Your fortune
is rolling up, rolling up like an avalanche,” Frederick Gates, Rockefeller’s
philanthropic advisor, is said to have
shouted one day early in the century.
“You must keep up with it! You must distribute it faster than it grows! If you do
not, it will crush you and your children
and your children’s children.”23 Like
Carnegie, Rockefeller’s philanthropy
moved from giving that targeted speci½c
problems toward ever more open-ended
objectives: the mission of his $100 million Rockefeller Foundation, established
in 1913, was simply the “bene½t of
mankind.”
The effort to establish the Rockefeller
Foundation ignited a ½restorm of criticism. Already regarded as “the most
hated man in America” because of monopolistic business practices and bloody
suppression of labor unions, Rockefeller’s grand philanthropic gesture was
widely perceived as a transparent attempt
to buy public favor. Most disturbing to
the Foundation’s critics was not only its
extraordinary size, but also the generality
of its mandate:
To promote the well-being and to advance
the civilization of the peoples of the United
States and its Territories and possessions
and of foreign lands in the acquisition and
dissemination of knowledge; in the prevention and relief of suffering; and in the
promotion of any and all of the elements of
human progress.24

According to Rockefeller’s spokesman,
his experience with his earlier philanthropies had led him to push the principle
of an “elastic charter,” which would give
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the Foundation a “freedom of scope”
that would “not be limited in any way”:
“wherever arises a human need this
board may be in position to meet it, if
that shall seem wise.”25
“Of course no amount of charities in
spending such fortunes can compensate
in any way for the misconduct in acquiring them,” remarked former President
Theodore Roosevelt. President William
Taft opposed the Foundation, calling it a
“bill to incorporate Mr. Rockefeller.”
American Federation of Labor President
Samuel Gompers growled, “The one
thing that the world would gratefully
accept from Mr. Rockefeller now would
be the establishment of a great endowment of research and education to help
other people see in time how they can
keep from being like him.”26
If Rockefeller expected that Congress
would grant the Foundation complete
freedom to select the causes it would support, to co-opt as trustees whomever it
wished, and to increase its endowment
without limit, he was disappointed. After
nearly three years of debate, Congress
proposed major limitations on the Foundation’s charter. It passed a series of
amendments that allowed Congress to
“impose such limitations upon the objects
of the corporation as the public interests
should demand, and that all gifts or property received by the corporation should
be held subject to this provision.” One
amendment “speci½cally limited” the
total amount of property to $100 million
and forbade the Foundation from accumulating additional property. Another
amendment gave Congress the power to
require the dissolution of the Foundation
after a century. Another made appointments to its board subject to review by a
committee consisting of the President of
the United States, the Chief Justice of the
Supreme Court, the President of the Senate, the Speaker of the House, and the

presidents of Harvard, Yale, Columbia,
Johns Hopkins, and the University of
Chicago. Among the amendments to the
motives of the Foundation was one “to
make this muni½cent gift directly to the
whole American people, and forever subject to the control of their elected representatives.”27 Rockefeller representatives
agreed to all the amendments, but in the
end, even these concessions were insuf½cient to overcome congressional opposition to the Foundation’s proposal. It was
eventually submitted to the more pliant
New York State legislature, which approved it without any of the congressional
reservations.
The resistance to large-scale philanthropy was not based solely on hostility
toward the rich. Rather, it rested on deep
historical foundations, particularly the
long legacy of legal efforts to restrict
private giving. The front line of this battle was New York, which had become the
nation’s economic center after the Civil
War and, in consequence, home to the
country’s wealthiest men–including
Carnegie and Rockefeller. As noted, the
state’s efforts to limit private philanthropy
dated back to the eighteenth century and
were renewed periodically by legislative
enactments and court decisions. These
legal obstacles began to capture public
attention in the 1880s, as the wealthy
attempted to make large charitable gifts
and bequests. The ½rst of these collisions
between wealth and the law occurred in
1886, when the impecunious nephews of
corporate lawyer and former presidential
candidate Samuel Tilden challenged his
will, which had left the multimillion dollar remainder of his estate to his trustees,
with a recommendation that it be used
“for such charitable, educational, and
scienti½c purposes” as they might deem
“bene½cial to the interests of mankind.”28 Given Tilden’s influence as a
Democratic political leader and the

Dædalus, the Journal of the American Academy of Arts & Sciences

prominence of his trustees, it seemed
unlikely that the challenge would be
taken seriously. However, Governor David
Hill, one of Tilden’s political rivals, had
stacked the court that would consider the
case–and Hill harbored a deep hostility
toward private charity. The will was, in
due course, declared invalid on a number
of grounds including “vagueness” (the
failure to specify a particular charitable
purpose), improper delegation of powers
to Tilden’s trustees, and violation of a
law forbidding gifts and bequests to charities not yet in being.
The decision in favor of Tilden’s
“laughing heirs” provoked dismay among
the friends of private philanthropy–as
well as among those who worried that
limiting the ability of the rich to leave
money to charity would further isolate
the already alarming concentration of
wealth. “Melancholy the spectacle must
always be,” intoned Harvard Law professor James Barr Ames,
when covetous relatives seek to convert to
their own use the fortune which a testator
has plainly devoted to a great public benefaction. But society is powerless, in a given
case, so long as the forms of law are
observed. When, however, charitable bequests have been repeatedly defeated,
under cover of law, and that, too, although
the bene½cent purpose of the testator was
unmistakably expressed in a will executed
with all due formalities, and although the
trustees were ready and anxious to perform the trust reposed on them, one cannot help wondering if there is not something wrong in a system of law which permits this deplorable disappointment of the
testator’s will and the consequent loss to
the community.29

The ruling against the Tilden Trust was
followed in 1887 by the decision to invalidate a million-dollar bequest to Cornell
University on grounds that the university
142 (2) Spring 2013

could not legally receive a gift that Peter
increased its endowment beyond the Dobkin
Hall
amount authorized by the state’s legislature. (Like the Tilden case, Fisk v. Cornell
had been brought by a covetous relative
of the testator–in this instance her widower–who also happened to be the university’s librarian!)
Ames and others concerned about the
future of American philanthropy, as well
as the fate of American society should
such barriers continue to obstruct the
flow of benevolence, launched a stealth
campaign of legal reform intended to
recraft charities laws in the major industrial states akin to New England’s charityfriendly regime. In 1893, New York adopted
the Tilden Act, which began with this
ringing af½rmation of the legality of
broad-purpose, open-ended bequests
like Tilden’s:
No gift, grant, bequest or devise to religious, educational, charitable, or benevolent uses, which shall, in other respects be
valid under the laws of this state, shall be
deemed invalid by reason of the inde½niteness or uncertainty or the persons designated as the bene½ciaries thereunder in the
instrument creating the same.30

By the turn of the century, similar
statutes had been passed in Pennsylvania,
Illinois, and Ohio, in effect “Bostonizing” charities law in those states and,
more important, permitting the kind of
open-ended giving that made possible
the modern charitable foundation.

The establishment of the Rockefeller
Foundation sparked the ½rst congressional investigation of the big philanthropy that was emerging from the great
Gilded Age fortunes. Congress worried
that these vast accumulations of wealth,
devoted to shaping public institutions
and public opinion, would be the mechanisms through which the wealthy could
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exert control beyond the economy. The
Senate Commission on Industrial Relations (generally known as the Walsh
Commission, after its chair, Senator
Frank Walsh) was impaneled at the peak
of violent conflict between big corporations and organized labor.31 The commission had a broad agenda, including
the handling of major labor disputes and
the Rockefeller’s influence on the policies and personnel of the New York
Bureau of Municipal Research. But because the debate over the establishment
of the Rockefeller Foundation came in the
wake of the extraordinarily violent open
warfare in the Rockefeller-controlled
Colorado coal ½elds, a signi½cant part of
the investigation focused on the Foundation and its own proposed investigation
of industrial relations.
The testimony of American Federation
of Labor President Samuel Gompers
offered a view of what many Americans
thought of the social desirability of foundations controlled by the corporate interests investigating labor conditions. “I
believe,” Gompers stated,
that such foundations as the Rockefeller
Foundation cannot impartially investigate
a problem in the ½eld of industry. The
whole basic principle upon which that
foundation is instituted–the guiding spirit
behind it all precludes the possibility of
impartial investigation as to the relations
between employers and employees.32

“As to the desirability of such foundations as the Russell Sage and Carnegie,”
Gompers continued,
that may be open to question but there is
no dissention among thoughtful and libertyloving persons as to the position, the object, and the scope and spirit of the Rockefeller Foundation.33

“Granting you do not consider that the
activities of the foundations named above
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are socially desirable, please outline,”
Chairman Walsh asked, “the course of
action or character of legislation which
you would consider desirable?”
“Insofar as these foundations would
devote their activities to the sciences,
medical, surgical; to the laboratory, to
the contributions toward history; for the
arts, the sciences, they would be helpful,”
Gompers replied.
But the effort to undertake to be an all-pervading machinery for the molding of the
minds of the people for their relations
between each other in the constant industrial struggle for human betterment–in so
far they should be prohibited from exercising their functions either by law or by regulation. . . . I think one of the worst features,
one of the most dangerous features of
these foundations is where they undertake
to mold the opinion and judgment of the
people. I do not think that the Government
of our country or that the people of our
country are ready to surrender the function of teaching to a private institution
such as the Rockefeller Foundation with
the history behind that foundation–the
means by which their moneys were ½rst
made and later accumulated.34

But the resistance of Congress to chartering foundations did not prevent the
states from doing so. In the years immediately preceding and following World
War I, major foundations established
themselves and steadily expanded their
influence despite episodic public opposition. Their greatest impact was on higher
education, where foundation-supported
research and reforms in graduate and
professional education helped produce
enthusiastic cadres of experts who moved
easily between the worlds of academic
teaching and research and of public policy.
Despite political differences between the
pro-business Hoover administration and
Franklin Roosevelt’s New Deal, both de-
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pended on the university-based expertise
nurtured by the foundations. It was only
natural, for example, that Roosevelt turned
to the operating foundation, the Brookings Institution, to plan Social Security
and that the Hoover Institution became
one of the nation’s early and leading conservative think tanks. By the end of
World War II, foundations were involved
in virtually every aspect of American life
on both the national and local levels.
World War II, with its high taxes on
individual and corporate incomes and
excess pro½ts, produced a second massive wave of foundation formation–and,
perhaps not surprisingly, revived the Progressive Era suspicions of private philanthropy. Resentment of the ways in which
philanthropy was being used as a mechanism of tax avoidance certainly contributed to its negative public image. Another key factor, as the political right
began to regroup its forces in the postwar
years, was the ways in which foundations
had become part of the liberal machinery
of government.
The Ford Foundation exempli½ed both
of these characteristics of philanthropy.35
Because the Ford Motor Company was
privately held, the death of its aged
founder, Henry Ford, was likely to carry
tax liabilities that would exceed the family’s ability to continue to control the
company. Accordingly, the Ford’s estate
plan proposed the company’s reorganization as a joint-stock company based on
two classes of securities, one of which
(retained by the family) would carry voting rights, while the other would be donated to a charitable foundation to produce
major tax savings for the family. When
Henry Ford died in 1947, the estate plan
was enacted–creating the largest charitable foundation in the world and enabling
the family to pass control of the company
from one generation to another without
signi½cant tax liabilities.
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It took the Foundation several years to Peter
de½ne its purposes, but they generally Dobkin
Hall
followed a liberal and internationalist
bent, much to the annoyance of congressional conservatives, who were already
vexed about the profound influence that
earlier foundations–particularly those
associated with the Rockefellers–had
demonstrated during the New Deal. The
tax aspects of the Ford Foundation did
not provoke a congressional inquiry,
since the Internal Revenue Code was in
the midst of a long-term revisal that
would take nearly a decade to complete.
But because conservative outrage over
the liberal biases of philanthropy coincided with the emergence of Senator
Joseph McCarthy as a public ½gure, the
politics of the foundations became a matter of investigatory interest.36
The Cox Committee (1952–1953) and
the Reece Committee (1953–1954), impaneled in the House “to investigate taxexempt foundations and comparable
organizations,” launched protracted and
widely publicized inquiries into the
motives for establishing foundations and
their influence on public life. Areas of
committee interest included the use of
foundations as mechanisms of tax avoidance and corporate control, their influence on the social sciences, their capacity
to influence public opinion and policy
through their patronage of academic
research, their influence on the press and
broadcasting, and their role in promoting
internationalist foreign policy and supporting subversive activities and institutions.
While the committees determined that
the foundations were not supporters of
Communism, they criticized their role in
empowering donors and administrators
who used their power to control research,
education, and the media to promote
internationalism and moral relativism,
which they regarded as threats to demo149
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cratic governance.37 Because publication
of the ½ndings of the Reece Committee
coincided with the censure of Senator
McCarthy, its activities produced no legislative outcomes. Nonetheless, the world
of philanthropy was put on notice that, as
its influence increased, it was likely to be
the target of further attacks. Within
months, the largest foundations–led by
Ford, Rockefeller, Carnegie, and Sage–
began organizing what would become a
decades-long defense of the public record
of foundations, working through new
organizations like the Foundation Center
Library, which worked to underwrite
scholarly research that portrayed American philanthropy in a favorable light.
The political activism of foundations
like the Ford Foundation, which contributed to the civil rights movement and
other liberal initiatives of the era, set off a
new wave of congressional inquiry in the
late 1960s, this time in connection with
major tax reform legislation. Thanks to a
relentless decade of hearings and reports
by conservative populist Democrat Wright
Patman, and books on the power of the
wealthy and privileged by academics
such as C. Wright Mills and journalists
such as Ferdinand Lundberg, the House
Ways and Means Committee and Senate
Finance Committee were primed to take
on the foundations and the abuses associated with them.38 Their bitter and angry
hearings led to the passage of the Tax
Reform Act of 1969, the ½rst serious effort
to regulate philanthropy. The bill included
limitations on excess business holdings,
donor control, and political activity, as
well as payout requirements and taxes on
the investments of private grant-making
foundations.
The legislation so alarmed philanthropic leaders like John D. Rockefeller III
and John Gardner that they were moved
to create a national body to defend their
philanthropic interests, the Commission

on Private Philanthropy and Public
Needs (better known as the Filer Commission, after its chair, Aetna Life Insurance ceo John Filer).39 The blue ribbon
commission produced a set of recommendations and sponsored the ½rst concerted research initiative on America’s
charitable tax-exempt domain (which
came, as a result, to be known as the
“nonpro½t sector”). The commission
hoped to persuade Congress to shift oversight of philanthropy and nonpro½ts
from the Internal Revenue Service, a tax
collecting agency, to a new body, modeled on the British Charity Commission.
But this effort died with the election of
Jimmy Carter to the presidency. Accordingly, the group refocused its efforts on
creating a national trade association to
represent nonpro½ts–Independent Sector–and sponsoring continued university
and think tank research and advocacy for
philanthropy and related activities.

The third great wave of foundation

establishment coincided with the it revolution and the enormous new fortunes
to which it gave rise, as well as with the
ideological revolution that discredited
government and elevated the market as
the source of public good. Unlike its
predecessors, this period of growth did
not kindle public outrage or congressional
indignation, a shift chiefly due to the
conservatives’ rapid embrace of philanthropy in politics.
For much of the twentieth century,
conservatives had been among the leading
critics of philanthropy and nonpro½ts.
But this changed after the crushing defeat
of Barry Goldwater in 1964, when conservative intellectuals such as Lewis Powell
(later to serve on the U.S. Supreme
Court) and Irving Kristol began urging
the right to create the kind of institutional
infrastructure that had enabled the liberals
to dominate public life for decades.40
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Within a decade, policy think tanks like
the Heritage Foundation and the American Enterprise Institute and a host of new
right-wing foundations became pillars of
the new Republican establishment, laying
the groundwork for the Reagan victory of
1980 and the conservative revolution that
followed. Once the darlings of the left,
foundations and other nonpro½ts quickly
became ubiquitous across the political
spectrum as sources of policy and shapers
of public opinion.41
Curiously, modes of activity that had
originated as “politics by other means”
for disenfranchised elites in the early
nineteenth century had become instrumentalities of politics by the early twenty½rst century. And the powers of foundations and nonpro½ts were enhanced by a
series of federal court decisions, beginning with Buckley v. Valeo in 1976, which
equated money with speech and began
the process of dismantling campaign
½nance regulations, ½rst enacted in the
Progressive Era to limit the power of
wealth in the democratic process.42
Supreme Court Justice Lewis Powell
played a key role in reshaping charities
law in ways that would supply a powerful
rationale for the argument that money is
speech. In Bob Jones University v. United
States, a 1983 Supreme Court case regarding
the government’s efforts to strip racially
segregated institutions of their tax exemptions, the court’s majority ruled that
institutions “seeking tax-exempt status
must serve a public purpose and not be
contrary to established public policy.”43
Although concurring with the majority
decision, Powell questioned the court’s
assertion that the exemption of charitable organizations required that they be in
harmony with established public policy.
“I am unconvinced,” he declared,
that the critical question in determining
tax-exempt status is whether an individual
organization provides a “clear public
142 (2) Spring 2013

bene½t” as de½ned by the Court. Over Peter
106,000 organizations ½led Section 501(c)(3) Dobkin
Hall
returns in 1981. . . . I ½nd it impossible to
believe that all or even most of those
organizations could prove that they “demonstrably serve and [are] in harmony
with the public interest,” or that they are
“bene½cial and stabilizing influences in
community life.”44

“Even more troubling,” he continued,
is the element of conformity that appears
to inform the Court’s analysis. The Court
asserts that an exempt organization must
“demonstrably serve and be in harmony
with the public interest,” must have a purpose that comports with “the common
community conscience,” and must not act
in a manner “af½rmatively at odds with
[the] declared position of the whole Government.” Taken together, these passages
suggest that the primary function of a taxexempt organization is to act on behalf of
the Government in carrying out governmentally approved policies. In my opinion,
such a view . . . ignores the important role
played by tax exemptions in encouraging
diverse, indeed often sharply conflicting,
activities and viewpoints. As Justice Brennan
has observed, private, nonpro½t groups
receive tax exemptions because “each
group contributes to the diversity of association, viewpoint, and enterprise essential
to a vigorous, pluralistic society.”. . . Far
from representing an effort to reinforce
any perceived “common community conscience,” the provision of tax exemptions
to nonpro½t groups is one indispensable
means of limiting the influence of governmental orthodoxy on important areas of
community life.45

“It would be dif½cult indeed,” Powell
expanded,
to argue that each of these organizations
reflects the views of the “common community conscience” or “demonstrably . . .
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[is] in harmony with the public interest.”
. . . They illustrate the commendable tolerance by our Government of even the most
strongly held divergent views, including
views that at least from time to time are “at
odds” with the position of our Government. We have consistently recognized
that such disparate groups are entitled to
share the privilege of tax exemption.

Given the importance of our tradition of
pluralism, Powell concluded, “[the] interest in preserving an area of untrammeled
choice for private philanthropy is very
great.”46
Powell argued that tax exemption,
rather than serving as a subsidy for organizations supporting government policies, was a subsidy for pluralism and freedom of speech and belief–a view entirely
compatible with the notion of money as
speech endorsed in Buckley v. Valeo.
The process of monetizing politics was
completed in 2010, with the U.S. Supreme
Court’s ruling in Citizens United v. Federal
Election Commission, which opened the
electoral process to unlimited contributions by corporations and individuals.47
Following that decision, nonpro½ts began
to serve as important conduits of campaign contributions by wealthy individuals, corporations, and trade associations.
In the meantime, the distinctions between nonpro½t and for-pro½t forms
were breaking down. Through the 1960s,
charitable tax-exempt status had been
restricted to organizations engaged in a
limited range of charitable, educational,
and religious activities. By the end of the
century, these enumerated purposes had
largely been replaced by a far more
expansive nondistribution rule, under
which the only criteria for exempt status
were that an organization’s activities not
be illegal, impossible, or impracticable
and that ½nancial surpluses, if any, not be
distributed to organizational principals.48
This meant that virtually any organization,
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regardless of its purposes, could apply for
and receive charitable tax-exempt status
from the Internal Revenue Service.49
At the same time, traditional membership organizations, which had once commanded the loyalty and engagement of
millions of Americans, virtually disappeared–to be replaced by nationally
headquartered “checkbook membership”
entities, in which members had no roles
save as ½nancial contributors.50
Accompanying this development was a
major shift in the sources of nonpro½t
½nancing from donations to earned income–which included not only sales of
goods and services, but also government
contracts. By the early twenty-½rst century,
nearly 90 percent of nonpro½t revenues
came from earned income and little more
than 10 percent from donations. As the
distinctions between for-pro½t and nonpro½t enterprises became less clear, the
tax privileges accorded the latter became
increasingly dif½cult to justify.51 More
seriously, as nonpro½ts became increasingly market-driven, their ties to historic
missions like social justice diminished.
The erosion of clear boundaries between
business and charity was accompanied
by a similar erosion of distinctions between nonpro½ts and government. This
was primarily due to conservative policies that promoted the outsourcing of
activities that had once been the province
of government to contractors, both forpro½t and nonpro½t.
A few jurisdictions resisted these trends.
Pennsylvania court decisions, later codi½ed in statute, made tax exemption contingent on a ½ve-prong test: a) that the
entity advance a charitable purpose; b)
that it donate or render gratuitously a
substantial portion of its services; c) that
it bene½t a substantial and inde½nite class
of persons who are legitimate subjects of
charity; d) that it relieve government of
some of its burden; and e) that it operate
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entirely free from private pro½t motive.
But Pennsylvania was exceptional in its ½delity to a genuinely charitable standard.52

Writing in the late 1980s, political sci-

entist Lester Salamon argued that the
partnership that had evolved between
government and the nonpro½t sector had
produced the modern welfare state. Salamon pointed out that while the federal
government played a crucial role as a
provider of funds and direction, for the
actual delivery of services it had depended
on other institutions–“states, cities, counties, universities, hospitals, banks, industrial corporations,” and, of course, nonpro½ts. “Far from the bureaucratic monolith pictured in conventional theories, the
welfare state in the American context
makes use of a wide variety of third parties
to carry out government functions.”53
These third parties, particularly the
nonpro½t sector, in turn relied on the
government to ful½ll its own purposes
because of a number of key “voluntary
failures” in efforts to privately provide
for public needs. These included: “philanthropic insuf½ciency,” the inability of
the voluntary system to generate resources
on a scale both suf½ciently adequate and
reliable to cope with the human services
problems of an advanced industrial society; “philanthropic particularism,” the
inability of private organizations and
their benefactors to identify and focus on
the groups most in need of services;
“philanthropic paternalism,” the undue
influence of the wealthy in determining
which groups receive services; and “philanthropic amateurism,” the tendency to
offer moral and religious remedies to
problems that demanded more pragmatic
solutions.54
Signi½cantly, Salamon notes,
the voluntary sector’s weaknesses correspond well with the government’s strengths,
142 (2) Spring 2013

and vice-versa. Potentially, at least, gov- Peter
ernment is in a position to generate a more Dobkin
Hall
reliable stream of resources, to set priorities on the basis of a democratic political
process instead of the wishes of the
wealthy, to offset part of the paternalism of
the charitable system by making access to
care a right instead of a privilege, and to
improve the quality of care by instituting
quality-control standards. By the same
token, however, voluntary organizations
are in a better position than government to
personalize the provision of services, to
operate on a smaller scale, to adjust care to
the needs of clients rather than to the
structure of government agencies, and to
permit a degree of competition among
service providers.55

Unfortunately, the fortuitous complementarities between the private sector
and the state described by Salamon three
decades ago have largely disappeared and
have been replaced by an extraordinary
concentration of wealth and power in the
hands of a few hundred individuals and
corporations. Government no longer has
either the resources to compensate for
the insuf½ciency of philanthropic resources, or the authority to counteract
the particularism, paternalism, or amateurism of the wealthy who now control
not only the major sources of policy (particularly the universities), but also the
political process itself.
With the extraordinary growth in wealth
inequality over the past quarter century
and the increasing laxity of the laws regulating charity, it is hardly surprising that
rich–especially the newly rich–have
turned enthusiastically to philanthropy.
The most recent Forbes magazine annual
billionaires issue, under the title “making
it big, giving it big,” was devoted to the
ways that the wealthiest Americans, led
by Bill Gates and Warren Buffett, were
dispensing their charitable dollars.56 The
magazine included pro½les of major phi153
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lanthropists and panel discussions on
topics of common interest, giving particular attention to Bill and Melinda Gates,
whose foundation, with its $36 billion
endowment, is the largest in the world.
The Gates Foundation, while notable for
the breadth of its interests, which include
major efforts to address global health and
poverty, is surprising in the shallowness
of its understanding of the causes of
these problems. An essay by Bill Gates
titled “The Power of Catalytic Philanthropy” begins with a paean to the economic system that gave him his wealth.
“I am a true believer,” Gates declares, “in
the power of capitalism to improve lives.
Where the free market is allowed to operate, it is agile and creative. It can meet
demand the world over and plays a central role in increasing living standards.”57
At no point, either in the essay or in his
and Melinda’s contributions to the
Forbes 400 Philanthropy Summit, did
they–or any of their fellow billionaires–
address questions of power, powerlessness, or democratic process.
Whatever good they may do in their
giving, the Gateses and their fellow megadonors exemplify Salamon’s critique of the
shortcomings of private philanthropy unconstrained (and evidently uninformed)
by the core political and ethical values of
the society that produced them. They see
no need for fundamental change in the
world order. Rather, they remain committed, as one recent critic put it, to “hightech expert-led solutions, free-market
and ‘comparative advantage’ economics,
and to American/western power and
global leadership,” which soar above “the
oft-expressed and lofty interest in feeding the hungry and poor of this world. . . .
The foundations remain primordially
attached to the American state, a broadly
neo-liberal order with a safety net, and a
global rules-based system as the basis of
continued American global hegemony.”58

The ongoing legislative struggle over
the national budget reflects this constricted vision. Among the “loopholes”
Congress and interested policy-makers
are considering eliminating is the charitable deduction. Almost uniformly, the
deduction is defended–in the face of
obvious facts–both in scholarly journals
and in the daily press as essential to sustaining American philanthropy. The reality
is that large-scale philanthropy existed
long before the charitable deduction,
which is less than a century old.59 Analyses of charitable giving show that lower
income Americans, who receive no tax
incentives for giving, give as much–or,
some scholars argue–greater proportions of household income than the
wealthy. (This is called the “U-shaped
curve.”)60 Since fewer than half of American taxpayers itemize their deductions–
which is necessary to qualify for tax
bene½ts–the deduction is clearly a subsidy
for the well-to-do rather than the average
taxpayer. In addition, the poorest states in
the union–those with the lowest reported
household incomes–are the most generous in terms of charitable giving; the
most wealthy states are among the least
generous.61 Finally, the overall decline
since the 1930s in the proportion of annual
income donated to charity suggests that
the deduction’s impact is far less powerful than we conventionally assume.62
Ironically, the larger the scope and scale
of philanthropy and the nonpro½t sector,
the more evident their shortcomings
have become. Economic inequality created
the very system that made big philanthropy possible. Under the circumstances,
it is hardly surprising that contemporary
philanthropy is largely unconcerned
about growing economic inequality domestically and globally, nor is it surprising that philanthropy has made so little
effort to be more publicly accountable or
more democratic in its decision-making.
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The central dilemmas of private initiatives in democratic contexts, viewed as
unsolvable two centuries ago, remain
insoluble today: unrestricted expressive
and property rights are fundamentally
incompatible with legal and political
equality so long as government lacks the
capacity to counterbalance the power of
special interests. For most of our history,
government had this capacity, though
that is no longer the case.
More worrisome, the extraordinary
accumulation of philanthropic resources
in the last thirty years and the steadily

growing power of nonpro½t institutions Peter
have not been matched by an expansion Dobkin
Hall
of our moral imagination. Huge donations from the titans of technology and
½nance have not produced any great new
institutions (comparable to the modern
research university) or initiatives (like
the anti-slavery movement) that would
make the world more just. Rather, they
have served primarily to burnish the public reputations of donors, to promote
market triumphalism, and to remove regulations that historically limited the public influence of private wealth.
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Reluctant Stewards:
Journalism in a Democratic Society
Michael Schudson
Abstract: Journalists are reluctant stewards for democracy because they believe that democracy makes
citizens their own stewards. They resist donning the mantle of moral guides on behalf of those who are
authorized to guide themselves. Yet sometimes journalists do exercise responsibility for the public good in
ways that are not subsumed under their professional duty to be nonpartisan, accurate, and fair-minded.
Examining some of these exceptions, this essay argues that journalistic stewardship should be loosely
de½ned, decentralized, multiform, and open to invention. In fact, today’s economic crisis in journalism
(and the identity crisis it stimulated) has launched a new set of initiatives–from fact-checking to
organized crowd-sourcing–that have each sought to address a speci½c problem of democracy, truthseeking, or the public good. Pluralism, pragmatism, and decentralized invention may do better at
stewarding democracy than a coherent philosophy of moral guardianship ever could.
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ournalism, for all its occasional lofty pretensions,
sits awkwardly in a discussion about stewards of
democracy. Journalism is not even supposed to be
about stewardship–that is, a kind of trusteeship or
moral management suggesting that stewards, like
fathers, “know best” (with all the paternalism that
this message implies). The premise of “objective
journalism” is otherwise: namely, that the citizen
knows best and that the journalist is only providing
the parts–pre-cut but un½nished–for citizens to
assemble themselves. Journalists are reluctant
stewards for democracy because they believe democracy makes citizens their own stewards.
However, this philosophy of journalistic professionalism is riddled with self-deception, as the daily
practice of journalism regularly demonstrates.
There is a long list of exceptions to “just the facts”
journalism, including not only disapproved exceptions–advocacy under the guise of objectivity,
say–but highly respected ones, too. These range
from avowed advocacy on the editorial page to
analysis that, without endorsing speci½c policy
© 2013 by the American Academy of Arts & Sciences
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conclusions, is more substantially interpretive and context-providing than a
straightforward news story. There is also
a widely shared view among mainstream
journalists that their coverage should be
inclusive of women as well as men, young
as well as old, racial minorities as well as
whites, and non-heterosexuals as well as
heterosexuals. Today, news organizations
seek diversity in the newsroom as well as
in news coverage not to reach a larger
market in quest of pro½t, but to realize
ideals of social justice, even though they
fought the employment and advancement
of women in the 1960s and 1970s.1
Patriotism is also part of the package of
exceptions. In Europe, it is commonplace
in the charters of public service broadcasting organizations to acknowledge
and af½rm an obligation to serve the needs
of national identity and national af½liation even while also meeting statutory
requirements to provide programming
for recognized minority populations. The
bbc, at its beginning, was dedicated to
promoting a sense of “Britishness” that
included celebrating a distinctively British
heritage and even an allegiance to the practices of the Church of England. Stewardship indeed! For many Americans and for
most American journalists, such an openly
tutelary mission is not only not part of
their creed–it would turn their stomachs.
Still, American journalists also act in
ways that express obligation to and af½liation with the nation-state.2 When American journalists have a story they think may
reveal secrets that bear on national security, they customarily notify the government ahead of time and even negotiate
the content of the story with the White
House or relevant executive agencies. This
was the case in 1961 when The New York
Times got wind of the impending Bay of
Pigs invasion and voluntarily modi½ed its
story on the strenuous urgings of the
White House.3

It was again the case in 1986 when The
Washington Post learned of a secret U.S.
underwater mechanism code-named “Ivy
Bells” that had successfully tapped Soviet
cable communications. The Post also
knew that the operation had been compromised by the efforts of Jack Pelton, a
low-level technician for the National
Security Agency (nsa) and spy who sold
information to the Russians. Newsroom
executives at the Post met with nsa Director Lieutenant General William Odom,
who urged them not to publish anything.
Odom contended that any story about
Ivy Bells would be dangerous to the country, revealing to the Soviets something
they did not know. But they already know,
editor Ben Bradlee countered. Nevertheless, Odom said, it was unclear precisely
which Soviets knew about Ivy Bells.
There might have been internal Soviet
secrecy or a cover-up. A story in the Post
would set off a general alarm in the Soviet Union, increasing Soviet anti-espionage
measures–a bad outcome for the United
States. Odom’s protest was enough to
make the Post cautious. Successive drafts
were written, each with less detail than
the one before. Bradlee repeatedly asked
his colleagues, “What is this story’s social
purpose?” In the end, the Post published
the story–over the objections of the administration–after a back and forth that
lasted months.4
The Post has made similar decisions
much more recently. In 2009, as editor
Marcus Brauchli recounts it, longtime
investigative reporter Bob Woodward
received a copy of a con½dential report
produced by General Stanley McChrystal
about the war in Afghanistan. The Post
informed both the Pentagon and the
White House that it planned to write
about the report and to publish the complete document on its website. The secretary of defense, national security advisor,
and vice chair of the Joint Chiefs of Staff

Dædalus, the Journal of the American Academy of Arts & Sciences

each asked the Post to reconsider. Brauchli,
in telling this story, has said: “We should
pause on that word, ‘ask.’ . . . [I]t is a curiously American phenomenon that the
most powerful of½cials in the world’s
most powerful country have virtually no
power to do anything but ask an editor to
weigh the national interests against the
impulse to publish and then leave the editor to make his decision.”5 But note that
by conceding to the government the opportunity to do the asking, the Post, as an
institution, recognized obligations beyond
journalism in deciding what to publish.
These practices express a sense of stewardship with regard to the public interest–in this case, a public good jointly
guarded by the press and the government. This coguardianship is most notable
in times of war or other moments when
national security appears to be at risk. In
the United States, but also in France and
Britain, the news media and the state
share in what media scholars Daniel
Hallin and Paolo Mancini term a “national security culture” in which government of½cials and journalists “both in
some sense represent a common public
interest” and therefore institutionalize “relations of trust and mutual dependence.”6
During the war in Iraq, there was great
controversy among journalists about the
advantages and disadvantages to fairminded reporting brought about by the
system of embedding journalists in U.S.
military combat units; but no one raised
the question of whether reporters should
also be embedded with Saddam Hussein’s
forces. Leading news organizations have
accepted an awkward, but notable, af½liation with their own country’s interests.
American journalism professionals understand their job to consist of publishing news. Their professionalism resides
in knowing what “news” is, or more assertively, what “the news” is, how to locate
it, how to verify it, and how to present it.
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Any decisions that introduce other mat- Michael
ters, even if they are considerations that Schudson
journalists are committed to–social justice or community pride or national security–are uncomfortable. They complicate or pollute the purity of the journalistic task. In 2003, Dean Baquet, who is
today managing editor of The New York
Times but was then managing editor at
the Los Angeles Times, was involved in a
decision about whether to publish a damaging story about Arnold Schwarzenegger, then a leading gubernatorial candidate in California. The paper had gathered a half-dozen credible allegations by
women in the movie industry that
Schwarzenegger had sexually harassed
them. With the story ready to print just
days before the election, the editors wondered if they should delay running it until
after the election. Would the article not
seem to be a “hit piece” sprung on
Schwarzenegger? Would the timing not
make it dif½cult for him to respond?
Baquet later told a reporter (after the
Times went ahead and published the
story): “Sometimes people don’t understand that to not publish is a big decision
for a newspaper and almost a political
act. That’s not an act of journalism. You’re
letting your decision-making get clouded
by things that have nothing to do with
what a newspaper is supposed to do.”7
Baquet’s is a revealing and representative statement: journalism is journalism,
not politics, and it should stick to that role.
Journalism is making information public;
choosing not to publish for any reason–except, in Baquet’s view, insuf½cient
journalistic quality or the possibility that
publishing could endanger a life–abrogates one’s professional responsibility.
How did such a view of journalism arise
out of what had been the standard assumption in nineteenth-century America (and
most of Europe) that journalism is and
obviously should be a political vocation?
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I n 1889, Woodrow Wilson, then a politi-

cal scientist at Princeton, gave an address
on the “Nature of Democracy in the
United States.” He observed that popular
education for democracy did not rely
only on schools. “Not much of the world,
after all, goes to school in the schoolhouse,” Wilson noted. “But through the
mighty influences of commerce and the
press the world itself has become a school.”
He did not say that we live in a “globalized” society, but the implication was clear.
The newspaper press, Wilson argued,
makes men conscious of the existence and
interest of affairs lying outside of the dull
round of their own daily lives. It gives them
nations, instead of neighborhoods, to look
upon and think about. They catch glimpses
of the international connexions of their
trades, of the universal application of law,
of the endless variety of life, of diversities
of race, of a world teeming with men like
themselves and yet full of strange customs,
puzzled by dim omens, stained by crime,
ringing with voices familiar and unfamiliar.

Nor did he say that we lived in an age of
information abundance, but this, too,
was his belief: “And all this a man can get
nowadays without stirring from home,
by merely spelling out the print that covers every piece of paper about him.”8
In 1889, the typical newspaper was
closely af½liated with a political party; its
news pages, as well as its editorial page,
reflected this allegiance. At the same time,
newspapers were only beginning to speak
in what we would recognize today as a
distinctively journalistic voice. In a study
of British journalism, media scholar
Donald Matheson ½nds that modern
news discourse, certainly absent in 1880,
was not widespread until the 1920s. But it
was not, in Matheson’s view, that putting
news in newspapers was unheard of at
that time. There were not only newspapers but also reporters. (Newspapers, or
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“journals,” as they were called, predate the
hiring of people to gather news; hired
reporters were rare before the nineteenth
century.) Rather, it was that a newspaper
in 1880 served primarily as “a collection
of raw information.” By 1930, however, it
had become “a form of knowledge in itself,
not dependent on other discourses to be
able to make statements about the
world.”9
The Victorian newspaper was “a medley of various public styles, voices and
types of text.” Not until around 1920 did
the emergence of “a journalistic discourse” allow “the news to subsume
these various voices under a universal,
standard voice.”10 Journalism scholar
Marcel Broersma, in a study of change in
Dutch newspapers, describes the period
of the nineteenth century and up to the
1940s as an era in journalism in which
reporters had not yet accepted that their
job was to “extract news from events.”
But by the mid-1940s, Broersma observes,
“[r]eaders were no longer left to draw
their own conclusions; the journalist
now told them what the most important
information was.”11 Modern news discourse in Holland–borrowed from British
and American models–was a mid-twentieth-century development.
The American newspaper adopted a
“modern news discourse” well before the
Dutch and roughly a generation before
the British, in the period from 1890 to
1910. Before that time, the front page had
a jumbled, random quality to it. Stories
were composed in a variety of voices, and
news was arranged on the page (to the
extent that it was arranged at all) according to the conveyance by which items
reached the paper (“Latest by Telegraph”). Only at the turn of the twentieth
century did newspapers begin to utilize
front page design–including headline size,
number of columns, and placement of
stories on the page–to signal to the read-
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er that one item merited attention more
than another. Thus, as judgment about
the signi½cance of news items became
central to journalism, a more uniform
journalistic stance and voice emerged. At
about the same time, newspapers adopted the summary lead, an opening paragraph in each story that quickly presented the most newsworthy “who, what,
when, where, and–sometimes or by
implication–why” of the story to follow.12 In the layout of the page, the structure of the news story, and the delegation
of an overwhelming amount of the news
space to the work of full-time journalists,
modern news discourse emerged.
All of this is to say that the journalism
we often take to be “traditional” is only
about a century old. The notion of journalistic professionalism that has accompanied this twentieth-century phenomenon is a strong, self-conscious commitment to a news-gathering mission that
transcends parochial allegiances and even,
to some degree, national borders. Journalistic professionalism erects partial
shields against the demands of state or
source control, audience preferences,
and commercial pressures. It does not
share all the major attributes of “classic”
professions such as law, medicine, and
the clergy. Journalists’ professional independence is tempered by reporters’ (sometimes abject) dependence on political
insiders for content. The information
that insiders provide to journalists is then
relayed to the general public through
news stories about electoral contests and
the operation and performance of government. Ever present in this process is
the danger that journalists will become
the unpaid public relations agents of
public of½cials and political candidates
who have the power to turn on and off
the spigots of political information. (Of
course, political news is not the only
news, but it is the news most closely
142 (2) Spring 2013

identi½ed with journalism’s democratic Michael
Schudson
rationale.)
The other danger is that journalists are
vulnerable not only to their sources but
to their audiences or to the drive to
attract an audience. This is scarcely unknown in other professional pursuits.
Even members of the clergy want to draw
a crowd at occasions other than the christenings, marriages, funerals, and high
holidays that ensure a captive audience.
To this extent, the clergy, too, are market
oriented; they strive to invent weekly
services that appeal to their congregation
and create a buzz. Still, they are not
answerable to boards of directors who
must award shareholders a return on
their ½nancial investments.
Further, journalists have little control
over who may enter their ½eld. They cannot prescribe a course of study or a degree,
as in law or medicine, nor do they have
mechanisms for removing members of
the profession who fail to live up to professional ethics, the way bar associations
and medical societies do. So journalists
are vulnerable to the seductions of the
marketplace. Their task as professionals
is not to ½nd an audience but to ½nd an
audience without prostrating themselves
before its tastes and prejudices.
The power that sources and audiences
exercise over news makes stewardship
problematic because journalists do not
control their own vocational agenda.
Another dif½culty is that journalists are
resistant to the idea of stewardship itself.
Journalists frequently enter the ½eld with
high moral purpose along with a love of
writing, photography, or digital expression; perhaps a sense of adventure; and
often an ambient curiosity rather than a
focused intensity. They also have, or
develop, a pride in their familiarity with
practical life. They resist assuming too
much in the way of moral responsibility;
they object to choosing a topic or adopt163
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ing a tone as if they were drafting Sunday’s sermon. Journalists are determined
to face facts: New York Times reporter
Harrison Salisbury recalls in his memoir
that he had little use for ideas and a
“½erce antagonism to ideologues.” He
liked to see himself as “a hard-hitting,
two-½sted, call-them-as-they-come reporter.” Salisbury was guided by his
“Minnesota turn of mind” and his “commonsense approach.” For him, as for so
many reporters, the rule of journalism is
to leave codes, doctrines, and textbooks
behind and be led by reality itself.13
This has usually meant placing a higher
value on reporting than on opining. But
even opinion-spouting journalists often
refuse to issue their views from Mount
Olympus. Political commentator Andrew
Sullivan rejects “[t]he notion that journalists have reputations, that we should
be up on a pedestal.” “[M]aybe it’s because
I am British,” he suggests, but “I think
we’re the lowest of the low. I think our
job is to say things that no one else will
say and to ½nd out things that make people very uncomfortable, the powerful
and the powerless. I think our job is not
to worry about the impact of what we
½nd out and say but to say what we think
and to report what we see.”14 Sullivan, of
course, is no ordinary journalist. Equipped
with a Harvard Ph.D., he has successfully
reached the public since 2000 primarily
as a blogger.
Is Andrew Sullivan’s position less
responsible than Marcus Brauchli’s, as
discussed above? Brauchli’s argument
sounds more grown-up; he speaks as
someone aware that he is in a position to
do great, even irreparable, harm to the
world not only by reporting poorly but by
reporting without recognition of overarching loyalties–including ½delity to
the well-being of a polity and a political
system that enables the press to be formally and legally autonomous. Sullivan,

by contrast, identi½es himself with the
“lowest of the low” and revels in making
trouble. Is Brauchli the parent, Sullivan
the rebellious child? Is one position better
for journalism than the other? Brauchli is
the old steward of moral responsibility,
even though he invokes that obligation
only at the margins–that is, only at the
uncomfortable extremes where everyday
acts of reporting prove insuf½cient to the
weight of the world on journalists’ shoulders. Sullivan speaks for everyday journalism as a truth-regarding, heat-seeking
missile for attacking ignorance and
thoughtlessness.

The absence of a self-conscious and

consistent philosophy of stewardship
should not be mistaken for a lack of
instruction and influence. The news
media describe, de½ne, and, to a degree,
direct public life and the discourse surrounding it, whether or not they intend
to be its stewards. When golf fanatic
Dwight D. Eisenhower became president, the press routinely covered his passion for the sport. This contributed to the
sharp upturn in people’s taking up golf
for the ½rst time.15 President Jimmy
Carter was a fly ½sherman. Fly-½shing
grew vastly more popular after he came
into of½ce.16 When the president sneezes,
everyone thinks they have caught a cold.
In 1985, when Ronald Reagan underwent
surgery for colorectal cancer, the national
Cancer Information Service received an
unprecedented increase in phone calls,
most of them from people seeking advice
on colon cancer checkups. According to a
Newsweek poll, 25 percent of adults gave
thought to being tested in the days after
Reagan’s cancer became public knowledge. Five percent actually arranged to be
tested–for a total of some ½ve to ten million doctor’s appointments!17
Culture critic Robert Hughes suggested
that Ronald Reagan “left his country a little
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stupider in 1988 than it had been in 1980,
and a lot more tolerant of lies.”18 (Possibly,
he also left the country a little better protected from colorectal cancer.) And political commentator David Bromwich wrote
that Reagan’s great work was “the education of a whole society down to his level,”
not just by his precept but “by example,
simply by being who he was; day after
day without blame, a president who had
at his command not a fact of history more
than two weeks old.”19 Neither Hughes nor
Bromwich adduce any evidence for their
assessments. But their critical remarks have
a clear plausibility. If media coverage of
presidents can stimulate the sale of golf
clubs or ½shing rods, if it can draw millions to accept the unpleasantness of a colonoscopy–all simply by reporting everyday
facts about presidents–then it is easy to believe that Reagan, repeatedly willing, without qualms, to pass off movie-based anecdotes for actual historical events, taught
dubious civics lessons about truthfulness
simply by having his behaviors transcribed
by the press for public transmission.
But these are cases of influence rather
than stewardship–speci½cally, influences
that derive from the subjects journalists
cover and the sources they rely on. Here,
the journalists serve as messengers, not
stewards. But do journalists–and should
they–seek to inflect this influence in one
way or another? Should they choose their
sources and subjects with some self-conscious ends in view? And can this be done
without taking on the arrogant presumption that they are in a position to “elevate”
their audiences? Or is that presumption arrogant? Might it be the appropriate stewardly of½ce of a profession in the teaching,
coaching, or counseling business of public
information?
The question is not whether the press
stewards or fails to, but what sort of stewardship and philosophy of stewardship
best serve a democratic society–particu142 (2) Spring 2013

larly this democratic society, with its Michael
resistance to government “intrusion” Schudson
inherited from the nation’s founders but
exacerbated and exaggerated in the postReagan era. Let me propose three general
principles for stewardship in the media:
First, stewardship should be exercised in
moderation; it should be a stewardship
of loose reins. Second, stewardship should
be decentralized and multiform, more a
set of practices seeking to enhance a usefully vague sense of democracy than a set
of guiding ideals based on a clearly articulated philosophy of the functional location of news in a democratic culture.
Third, at rare but critical junctures, journalism cannot and should not give up
what has been called “social trustee professionalism” for “expert professionalism,” but it must acknowledge that it is
suspended awkwardly between them.20
That is, as necessary as a focused professionalism is most of the time, it is not
suf½cient all of the time. Vital as professionalism is in guiding news practice
ordinarily, it is not an adequate refuge in
those moments when journalists face
threats to transcendent values of democracy, human rights, public safety, and an
accountability to future generations.
For the news media, there is a rationale
for a tempered, practice-centered approach to institutional responsibility.
This includes that journalists are, and
should be, messengers of the views of
others as much as or more than they are
conveyers of their own views. In other
words, the temptation to report uncritically the statements of public of½cials or
political candidates is dif½cult to distinguish cleanly from the responsibility to
report appropriately, and with some deference, what these democratically elected persons or aspirants to election have
to say.
Certainly, various ½elds oblige the professional to convey the message of some
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higher authority; thus, one may criticize
“activist judges” for substituting their personal or political positions for the letter
of the law or the weight of a line of precedents. But in most cases that reach an
appellate court, neither “the letter of the
law” nor precedent communicates a message that has only one plausible reading.
Judges must interpret the law. In a sense,
then, every appellate judge is an activist
judge. Otherwise, they could all be replaced with a good algorithm. Still, some
judicial interventions are more inbounds
than others; some show more integrity
than others in making a good-faith effort
to read the law in keeping with the highest (vague) ideals of justice and the (less
vague but still disputable) weight and
direction of past decisions. For journalists, a similar issue arises when a straightforward, fair-minded account of, say, a
speech by a public of½cial or candidate
for of½ce holds democratic value in itself.
In this respect, it is not that journalists are
bending to politicians–but that they are
bowing to the idea and practice of democratic politics. Other things equal, this is
itself a vital service that news provides
democracy.
Journalists have long worked on the
knife edge between accepted professionalism on one side and pure amateurism
on the other. But the delicacy of this position has grown in the past decade with
remarkable advances in what amateur or
“citizen” journalists can contribute. As
professionals, journalists have the obligations of trusteeship to an accumulated set
of traditions and values. As practitioners
in a ½eld where amateurs, with little or no
training or experience, make notable
contributions, it is clear that they are artisans of the public discourse, not magicians operating with recondite knowledge. They may merit public respect and
gratitude for their experience, talent,
craft, and sometimes astonishing courage,

but not for having mastered an arcane
language as scientists have, or for having
gained knowledge of the secret and
sacred interior of the human body as doctors have, or for having been entrusted
with the design of bridges or canals or
skyscrapers as engineers and architects
have, or having acquired a command of
relatively esoteric lore of case law as
judges and attorneys have. They have
attained only a sense, often hard won, of
what ingredients belong in that casserole
of public signi½cance, popular interest,
immediate currency, and departure from
the commonplace called news.
In practice, journalists frequently go
beyond this craft knowledge to feel obligations to some ideal or authority higher
than outdoing a rival, winning a more
desirable audience, or pleasing their journalistic peers. But just what is that elusive
higher authority? An allegiance to the
public good? What do journalists know
of that? That is, on what grounds do they
presume to know more than others do?
Or is the higher authority democracy?
But what do journalists know of democracy that is unknown to ordinary mortals? Or is truth their ultimate objective?
What do they know of truth that the rest
of us do not?

S

imply asking such questions has often
been suf½cient to resettle the conversation around the premise that journalism
is just a trade, not a profession, and should
not promise more than it can deliver. But
skepticism about journalism’s pretensions
to professionalism has to some extent
been put aside in the past decade as journalism organizations have been forced to
cut newsroom jobs–by about a third–by
the advent of the Internet, new possibilities for citizen journalism, the surplus of
available information, the turning away
of younger audiences from print newspapers and conventional TV news, and the
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huge loss of print advertising to
Craigslist, eBay, Monster.com, and other
independent websites. In many news
organizations, there has been a powerful
sense that, if they are not quite at death’s
door, they should nonetheless start shopping for long-term care insurance.21
These troubles for the news industry
have fostered serious consideration of
just what journalism’s core mission is,
precisely what it contributes to democratic society, and exactly what, if anything, full-time professional journalists
contribute that unpaid amateurs cannot.
This reflection–there being no Supreme
Court of journalism–has not produced
any de½nitive statements. Given not only
the nature of journalism but the extraordinary new opportunities to create on a
shoestring budget news-gathering and
news-disseminating organizations of consequence, the best response to journalism’s crisis has not come primarily from
guiding essays or books, although they
have had their place; rather, it has been
found in the practical creation of entirely
new news organizations by professional
journalists young and old and by a radical
reshaping of some leading old news
organizations. These initiatives are a serious, if decentralized and not yet well recognized, response to the “stewardship”
problem, as I will try to show here.
What is the core mission of journalism
to which its ethics should be oriented and
whose endangerment should raise public
concern? Answers to this question have
taken several forms in recent years. One
formulation is watchdog journalism, a term
that appeared in books in the early 1960s,
was not seen again until the late 1970s,
and rose into much wider use only in the
1990s. A similar term, accountability journalism (or accountability reporting), ½rst
surfaced around 1970, rose sharply by
1980, declined, and then shot up again in
the 1990s.22
142 (2) Spring 2013

I ½rst noticed this second term in Michael
Leonard Downie, Jr., and Robert G. Schudson
Kaiser’s The News About the News (2002),
in which the authors, both of The Washington Post, link journalism to America’s
“culture of accountability.”23 Downie
and Kaiser use accountability reporting to
refer to the kind of journalism American
communities deserve–but do not get
enough of.24 In Losing the News (2009),
Alex S. Jones, former New York Times
reporter and now director of the Shorenstein Center at the Harvard Kennedy
School, argues that there is an “iron core”
of news reporting that all else in journalism–editorials, opinion columns, and
news analysis–depends on. And that
core is “what is sometimes called ‘accountability news,’ because it is the form of
news whose purpose is to hold government and those with power accountable.” Sometimes called the “news of veri½cation,” this “fact-based accountability
news is the essential food supply of democracy.”25 And we may be starved for it,
particularly at the local level, as Paul Starr
and others have forcefully suggested.26
Journalism, as these authors acknowledge, has never been single-mindedly
devoted to its watchdog role, and I do not
think that it should be. Journalism serves
democracy in a variety of ways: providing
citizens information-centered political
news, offering political analysis, undertaking investigative reporting, presenting “social empathy” stories that–often
in a human-interest vein–inform citizens
about neighbors and groups they may not
know or understand, providing a location
for public conversation, attending to how
representative democracies work, and
mobilizing citizens for political life by
advocating candidates, policies, and
viewpoints.27
Some of these functions–notably,
analysis, investigative reporting, and
social-empathy coverage–have been
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better served by the news media since
about 1970 than at any prior time in our
history. Leading news organizations have
come to accept that transmitting “just
the facts” of the day’s events should not
be the exclusive task that journalism
takes on. In a study in progress, Katherine Fink and I have found that in 1955,
conventional “who, what, when, where”
stories made up 91 percent of front page
stories in a sample from The New York
Times, but they made up only 49 percent
by 2003. Figures for The Washington Post
and The Milwaukee Journal Sentinel are similar. Over this time period, we also observed a large increase in analytical, or
contextual, reporting.
It is also of note that one of the traditional functions of journalism in democracies–mobilization–speaks in praise of
partisanship, whose reemergence, particularly on cable television, has caused
considerable consternation–more than I
think is merited. It would be devastating
if advocacy journalism replaced accountability reporting, but that is not what has
happened. I cannot say that the conservative drumbeat of some of the most popular shows on Fox News–much like the
tone of conservative radio talk shows
that frightened many people in the
1980s–leaves me untroubled. But I see no
principled objection to it. Partisanship deserves a place at the table in print, television, radio, and online media. Opinion
journalism is not only growing but, at its
best–like contextual reporting at its
best–deserves praise. In the ½rst serious
sociological study of what the authors
call “the space of opinion” in journalism,
Ronald Jacobs and Eleanor Townsley
argue that even explicitly–and often
obnoxiously–opinionated commentary
stimulates public attention to political affairs and political participation when people have reliably opinionated ½gures–Bill
O’Reilly or Rachel Maddow, George Will

or Paul Krugman–to love or hate. According to Jacobs and Townsley, positing
that public opinion is and should be
formed on a “rational information model”
oversimpli½es a complex process; if we
instead accepted a “cultural model of
complex democracy,” then we could acknowledge that various media formats
may serve the public good. We could then
see that “drama, disagreement, and strategic communication do not necessarily
undermine democratic deliberation.”28
In fact, Jacobs and Townsley suggest,
these often denigrated features of opinion journalism sometimes have proven
superior to more conventional news
shows, particularly on television. Speci½cally, in their content analysis of programs from the early 1990s and the early
2000s, Hannity & Colmes (Fox News) did a
better job than The NewsHour (pbs) or
Face the Nation (cbs) in challenging the
high-level political of½cials that were
interviewed.29
But isn’t opinion dangerous, especially
when so many people are easily confused
about what separates opinion from
fact? Even if we agree that individuals
are entitled to their own opinions, isn’t it
crucial to assert that they are not entitled to their own facts? While I can agree
with this, I also wonder what we can do
about it except to hope that sunlight is
indeed a good disinfectant. True, people
have easy access to misinformation,
whether about global warming or President Obama’s religion or birthplace, but
this is hardly without precedent in less
technologically remarkable times. It was
in 1965, not yesterday, that historian
Richard Hofstadter wrote his account of
“the paranoid style” in American politics, which he characterized as “overheated, oversuspicious, over-aggressive, grandiose, and apocalyptic.”30
In practical terms, efforts to make journalism serve the public good in the age of
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databases, digital media, and cable television have been taken up in different,
often imaginative, ways. First, an emphasis on truth-telling–that is, the policing
of publicly relevant lies, spins, and misdirections issued by political ½gures themselves–has led in recent years to the creation of “fact-checking” news organizations or fact-checking departments
within existing news organizations.
These influential efforts have de½ned
new venues and systematic procedures
for holding accountable both governmental leaders and those who aspire to
elective political of½ce.
Second, others in journalism have been
less interested in pruning misinformation from politicians’ remarks than in
getting behind the discourse of the day
through the tough-slogging, often monthslong (or longer) investigations of powerful public or private entities–work that
is generally termed investigative reporting.
Third, news organizations have been
established with the primary, or even the
exclusive, intention of making up for
speci½c shortfalls in political news coverage, particularly at the local level.
Fourth, experiments are under way to
provide more and better interpretation
and in-depth news analysis, to present it
in more compelling ways, and to ½nd
means to help audiences visualize complex materials.
Fifth, there is increasing acceptance of
the idea that stewardship can be practiced in concert with, not merely for the
bene½t of, media audiences. The shepherd’s flock may be co-shepherds; the
management’s charges may be enlisted
as co-managers; and for journalists, the
“people formerly known as the audience,” in media critic Jay Rosen’s memorable phrase, can produce news content
themselves. Stewardship in a self-consciously egalitarian culture is inherently
unstable. There are ways, now power142 (2) Spring 2013

fully reinforced by digital technologies, Michael
to approach this reality not as an impedi- Schudson
ment but as a workable new tool for professional journalism.
Sixth, journalistic functions are less con½ned than ever before to organizations
that are identi½ed primarily as news organizations. Human rights organizations
report news, too. Polling organizations
work with–or independently of–news
organizations to produce newsworthy
results on a regular basis.
Let me discuss each of these points a bit
further, because in the past decade these
efforts to hold journalism to a higher
standard than simple (in principle, not
necessarily in implementation) nonpartisanship or objectivity have given rise to
signi½cant journalistic innovations. The
innovators are, if you will, practical
philosophers, inventing notable responses
to a crisis of journalistic legitimacy that is
shaking the profession they thought they
were a part of or hoped to enter. The
result, although it has not yet stood the
test of time, may be a pluralistic set of
stewardships that are healthier, as a team,
than “traditional” journalism proved to
be in its single-minded–and stale–style
of reluctant stewardship.
Policing Truthfulness in Political Discourse.
Consider the rise and spread of so-called
fact-checking organizations, usually traced
to efforts beginning in the 1990s to police
campaign rhetoric in TV advertising,
speech-making, and candidate debates.
The roots of organized fact-checking
have something to do with a major shift
in presidential political campaigning–
while campaigning previously involved
events and addresses that candidates
hoped would generate “free media” (that
is, news coverage), together with doorto-door work by volunteers, there is now
a preponderant emphasis and substantial
½nancial investment in television advertising.
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Some fact-checking organizations are
avowedly partisan–liberal groups seeking to fact-check conservatives, conservative groups fact-checking liberals.
These groups are signi½cant, but they do
not claim to salute the flag of professional journalism. Others do. These include
Factcheck.org, the earliest (2003) enduring nonpartisan fact-checking operation,
which is largely supported by the Annenberg Foundation and sponsored by the
Annenberg Public Policy Center of the
University of Pensylvania. The website
PolitiFact.com began in 2007 as a project
of The St. Petersburg Times and its Washington bureau chief Bill Adair. It has since
spun off eleven state-level PolitiFact
operations. Also in 2007, The Washington
Post launched The Fact Checker, a blog
(and a column in the print edition) that
focused on the 2008 presidential campaign. The project ended in 2008 and was
reorganized with a much more general
focus in early 2011.
These and other organizations take
“truth” very seriously. PolitiFact scores
politicians’ statements on its “Truth-OMeter” as “true,” “mostly true,” “half
true,” “mostly false,” “false,” or “pants on
½re.” The Washington Post’s Fact Checker
scores politicians’ statements on a scale
from zero to four “Pinocchios.” These
initiatives recognize that they do not
have direct access to truth; the selfmocking humor of their scoring systems
emphasizes this. They also publish not
only their conclusions but what sources
they consulted and how they arrived at
their judgments. In this respect, they are
more forthcoming about their journalistic process than conventional news organizations. They are thereby implicitly offering a somewhat re½ned and revised model
of what journalism can and should be.
Far from abandoning a professional commitment to objectivity, fact-checking
organizations are embracing that obliga-

tion and taking it further than news
organizations generally do. In “showing
their work,” as math teachers say, professional fact-checkers not only advertise
how thorough they are but “acknowledge
their own imperfection as arbiters of
truth, without relinquishing their faith in
and commitment to objectivity.”31
Constructing New Communities of Investigative Journalism. In 2009, a group of
organizations focused on investigative
reporting joined together to form the
Investigative News Network (inn). The
group initially included about a dozen
organizations. It now counts over sixty
organizations among its membership. To
become a member, organizations must
be nonpro½ts. They must be transparent
about their donors and disclose names of
anyone who donates $1,000 or more.
They must be nonpartisan, as de½ned by
their commitment to producing investigative or public interest reporting “that
is not based upon, influenced by or supportive of the interests or policies of (i)
any single political party or political
viewpoint or (ii) any single religion or
religious viewpoint.” In short, these
organizations, a majority of which were
founded in the past ½ve years, take their
identity as professional journalism organizations very seriously, devoting the lion’s
share of their attention (if not their exclusive attention) to investigative reporting.
Not all nonpro½t news organizations
are inn members. Nor are all new news
organizations that focus on investigative
reporting nonpro½ts. The celebrated forpro½t TalkingPointsMemo has won national awards for its investigations; it
also operates from an avowedly left-liberal perspective. But there are at least seventy-½ve nonpro½t news publishers today,
most of them focusing on investigative
journalism, and most of them begun in
the past half-dozen years. The majority
are small; at least a dozen have annual
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budgets under $100,000, which means
that they operate on “‘sweat equity,’ heart
and hope,” as Charles Lewis and colleagues
put it. Together, they employ seven hundred people and have a total annual budget of $92 million.32
The inn member organizations are
committed to journalism in the public
interest, not to liberalism or conservatism
or any other political creed. Most of them
are small and therefore potentially vulnerable to, say, a libel suit or the threat of
one. This is one reason that inn arranges
group libel insurance for members.
Reinventing Local News Coverage. The
Voice of San Diego, an online news organization focused exclusively on issues of
government and economy in San Diego
and staffed by a dozen young journalists,
was launched in 2005. Since then, local or
regional start-ups (including the Texas
Tribune, for example), all with slim budgets and low-cost, online operations,
have been making up for the loss of
“core” reporting capacity at hundreds of
news organizations around the country.
Can they do the job? Time will tell. No
one knows if philanthropic organizations
will be able or willing to sustain them
inde½nitely, and many are seeking to
broaden their funding base. But their
laser focus on core journalism means that
they do not need to hire a movie reviewer
or a sports staff, a lifestyle reporter or a
local-color columnist. They are not allpurpose, general publications; they are
special-purpose-politics and economy
oriented. They have even found ways to
write stories that require no writing:
Texas Tribune routinely publishes the list
of the highest salaries on the state payroll
in Texas. No commentary is required
when you can quickly show just how
many millions of state taxpayer dollars
go straight to the bank accounts of football coaches and assistant football coaches
at the state’s public universities.
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Looking for Comparative Advantage in Michael
Analysis. Not all efforts to rethink the core Schudson
functions of journalism take place at
online start-ups. At the end of 2011, the
Associated Press (ap) announced a new
strategy in a memo that senior managing
editor Michael Oreskes sent to the organization’s three thousand journalists
around the world. A 150-year-old cooperative owned by its many member newspapers, the ap is celebrated for its massive reach, its comprehensive coverage,
and its capacity to be on top of more
breaking news more quickly than any
other news organization anywhere. But
this news, even when the ap has broken a
story exclusively or hours or minutes
ahead of the next news organization, is
quickly taken up by scores of other news
outlets. What the ap needs, Oreskes argues, is to transform its reporting into
“work with a longer shelf life.” He has
given this approach a slogan-like title:
“The New Distinctiveness.” He suggests
a variety of approaches under this rubric,
but one in particular gives the flavor of
the policy: that is, the ap will launch a
“running ‘container’ that can be used
anywhere.” Called “Why It Matters,” this
feature is meant to “focus our daily journalism on relevance without sacri½cing
depth.” Nothing in the proposal, Oreskes
insists, is “a product” so much as “an
ever-growing toolbox of approaches.”33
Incorporating Crowds into Serving Journalism’s Core Mission. London’s Guardian
newspaper; ProPublica, the New Yorkbased online investigative reporting organization established in 2009; and National Public Radio, by way of the Public
Insight Network that Minnesota Public
Radio launched in 2008: all have found
distinctive ways to incorporate the insights
and information of hundreds of thousands of nonprofessionals into their own
labors. One could call these unpaid volunteers “ordinary citizens,” but that is
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not necessarily accurate. Sometimes they
are engaged because they have time to
examine bits of publicly available data
and contribute their insight to masses of
material that would overwhelm any news
organization if their own staffers had to
take it all upon themselves. In other situations, it is not untutored eyes that are
being enlisted but speci½c and distinctive
backgrounds and skills; that is the novelty of the Public Insight Network. Citizen
journalism, or “user-generated content,”
in some respects competes with professional journalism, but at the same time it
serves as an enormously productive new
resource that can be part of a collaboration with full-time, paid professional
journalists. For some journalists, the surveillance of their work by audiences who
voice their opinions is stunning and
important. “I have 1.4 million fact checkers,” writes blogger Andrew Sullivan.
“Within seconds if I get the spelling
wrong of some Latin word I will get three
emails . . . That relationship, I think, is
why I believe that online journalism
blogging contains within it a revival of
citizen journalism in a way that can bring
truth back to a discourse.”34
Accepting the Legitimacy of Non-Journalism Accountability Organizations. The present moment seems to call on journalism
and its af½liated organizations–including journalism schools and journalism
prizes–to accept into the circle of newsreporting organizations other information-gathering methods and opinion statements about public life directed to broad
publics. By acknowledging the work of
other accountability organizations, journalists can help make democracy work as
part of their professional world. It is a
very good thing that Pulitzer Prizes have
beeen awarded to online news organizations. It might be good if the expert
reporting of an advocacy organization
like Human Rights Watch were also recog-

nized. The inside-the-Beltway and beyondthe-Beltway advocacy groups that have
outdone the federal government itself in
making federal databases more searchable and accessible also belong in the
ongoing reformation of a journalistic
self-image. Journalism has never been
able to draw sharp boundaries around
itself to keep insiders and outsiders neatly delineated, nor should it. But it is one
thing not to put up fences and another to
invite the new neighbors over for coffee.

C

ould the media do better in serving
democratic ends? Yes, of course. But this
is only in part because they fall short of
their ideals or fail to accept the responsibilities of stewardship; it is also because
journalism’s common understandings of
democratic ideals fall short themselves. A
better journalism might be possible if
journalists had a more sophisticated
sense of what it means to serve democratic ends. It is more than providing citizens with the information they need to
make sound decisions in the voting
booth. That is one key feature of what
journalism should provide, but it is only
one part; and this information-centered
model foreshortens the obligations of
journalism with respect to citizenship.
Journalism can serve democracy by providing political information to help inform
voters before they head to the polls, but
journalism’s role in serving democracy
extends beyond this. It can also offer an
understanding of the democratic process
that might help educate people about
what democracy entails and what reasonably can be expected of it (for instance,
an appreciation of the value of compromise or an understanding of the gaps
between rhetoric, legislation, and implementation); it can display compelling
portraits of persons, groups, and problems in society that are not on the current
political agenda at all; it can make avail-
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able forums for public discussion; it can
provide analysis, context, and interpretation for understanding events of the day;
and, yes, it can offer partisan frameworks
for interpreting news in a way designed
to stimulate and mobilize people for
speci½c political objectives.35
Widely shared views of good journalism typically tell us that the press should
cover issues in campaigns and not devote
so much attention to the “horse race”
aspects of elections–but that may be the
wrong approach. The horse race is part of
what excites people about politics and
therefore has the potential to intrigue
them, later, in the “issues.” Prevailing
views further suggest that good journalism seeks in-depth analysis rather than
quick coverage of every last accident,
scandal, and mishap. This may be wrong,
too; maybe “pretty good” analysis “quickly,” as Dean of the Columbia Journalism
School Nicholas Lemann puts it, is as
important, if not more. A corollary is that
long-form journalism is better than
short-form, but even this may be an
error: part of the progress of journalism
over the past century is the greater skill of
journalists in simpli½cation–“data visualization,” if you will–and taking on the
burden of interpretation and analysis in a
quick, rather than studied, way. It may
also be that the shift we have witnessed in
recent decades away from covering government itself does more to foster features of good citizenship than a preoccupation with government. And it provides
an opening for social-empathy reporting
that informs us about some neighbor or
group of neighbors, often suffering visibly or silently from some personal or
social or political ill fortune, that we
would not know about otherwise.36
Finally, it may even be that efforts to cater
to the marketplace sometimes serve the
public good better than efforts to fashion
news as a type of pedagogy in which
142 (2) Spring 2013

elites who “know best” work to educate Michael
the untutored masses. Without idealiz- Schudson
ing either the general public or the logic
of the marketplace, sometimes the aggregated desires and interests of millions
prove a better guide to what matters than
the views of the professionals.
I do not mean to argue that the press
that stewards least stewards best. However, I think that the news media have
grown as institutional stewards of democratic citizenship by adapting: they were
once organizations of elites speaking to
elites, and then became for a long time
political parties speaking through the
newspapers to their own troops, and then
emerged in an original blend of commercial organization and professional pride.
And now, when the leading institutions
of professional news-gathering are buffeted by gale-force winds in every direction, and when “professionalism” itself is
under scrutiny, journalism is nowhere
close to a clearly articulated understanding of its plan and purpose in democracy.
And that, we need to understand, may be
exactly right for us. It gives play to journalism. It offers running room for new
ideas and projects–woefully undercapitalized as many of them are–to ½nd audiences, to impassion young (and older)
journalists, and to teach the grand
thinkers of public life that there just
might be a few new things under the sun.
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The Argument Culture:
Agonism & the Common Good
Deborah Tannen
Abstract: Agonism–taking a warlike stance in contexts that are not literally war–pervades our public
and private discourse, leading us to approach issues and each other in an adversarial spirit. The resulting
“argument culture” makes it more dif½cult to solve problems and is corrosive to the human spirit. While
examples from the intertwined domains of politics and the press may seem beyond individuals’ power to
change, the domain of private interactions–where equally destructive effects of the argument culture are
felt–is one in which individuals have power to make quotidian yet revolutionary contributions to the
common good.

When I was writing my book The Argument Culture
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in the late 1990s, I felt a sense of urgency because I
believed that the moment for its message–that our
public discourse had become destructively adversarial–might have peaked. How ironic that concern now seems. Today, “the argument culture”
sounds like an extreme understatement; “the combat culture” would be more apt. I would be tempted
to adopt that term were I not hesitant to become
part of a problem that my book addressed: the ubiquity of war metaphors and their role in contributing
to a widespread agonistic spirit. The phrase “combat
culture,” though appealing for its crisp consonants
and satisfying alliteration, would be a verbal analogue to the visual metaphor on the cover of the
½rst edition of The Argument Culture, a cover to which
I objected in vain: against a stark white background
was a photograph of a menacing dark gray bomb
with an ominously short fuse.
Though the threat represented by the bomb was
real, I felt that the violent visual metaphor contributed to the destructive effects of conceptualizing
everything as a metaphorical battle. That risk is even
more real today, as I argue in this essay (but argue
in the sense of making an argument, not of having
© 2013 by Deborah Tannen
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one). The aspect of the argument culture exploiting their husbands, failing to apthat I focus on here is captured in a recent preciate his sacri½ces, generally revealing
New Yorker cartoon. A hunter, rifle slung the evil inherent in their sex.
over his shoulder, sits at a bar beside a deer.
The TV show guest who had aimed his
The affable hunter says to the doubtful- invective against women was like the
looking deer, “If we should meet in the hunter in the cartoon: he was taking part
woods and anything happens, remember in a warlike ritual, shooting at a target
it’s just hunting.” The cartoon reminded against which he felt no personal animosme of an experience I had on a San Fran- ity. He was just participating in a verbal
cisco television talk show following the game that the show’s producers believed
publication of my book You Just Don’t Under- would increase viewership. (The producer
stand: Women and Men in Conversation. In said as much when I complained, afterthe green room, where guests gathered ward, about the destructiveness of turning
before the show, an oddly dressed young the show into a ½ght; she said that the wisman greeted me pleasantly. After telling dom of her choice would be revealed when
me that he had read and admired my book, the ratings became known.) But just as
he said, “When I get out there, I’m going hunting has dire consequences for the
to attack you. Don’t take it personally. deer, so the ritual verbal attack staged by
That’s why they invited me on the show, the producers of this show had dire conso that’s what I’m going to do.”
sequences for the real-life women who
The show began like many others I was had agreed to be guests. Furthermore–
on at the time: I was seated facing a small and this is the point I want to emphasize
studio audience, along with this young man –it had dire consequences for the memand several women guests who had vol- bers of the studio audience who followed
unteered to come on the show to talk about the belligerent guest’s lead. Although they
frustrations they encountered in commu- were the perpetrators and not the victims
nicating with their husbands. But once the of the verbal attacks on the women guests,
show began, it proceeded very differently. they, too, were losing out. They were losAfter I had made a few opening remarks ing out on the sense of community that
about women’s and men’s ways of speak- was created on other shows, when studio
ing, this young man leaned forward in his audience members responded to the exchair, thrust his arms out before him, and periences described by women or couples
began to spew venomous invective. He by saying that they had had similar expedirected his diatribe at me only briefly, riences of their own. Hearing that others’
then moved on to an apparently rehearsed experiences match one’s own can provide
litany of accusations against women in comfort or reassurance that one is not
general. What stunned me was the effect alone. In contrast, seeing those with simthis display had on the studio audience. ilar frustrations being vili½ed reinforces
Whereas audience members at other a sense of shame and reluctance to voice
shows on which I had appeared matched one’s concerns. It leaves everyone feeling
guests’ accounts of frustrations with sim- even more alone. Moreover, audience
ilar anecdotes of their own, on this show members, both in the studio and at home,
(and no other), when invited to join the were losing out on the opportunity to
conversation, members of the audience learn ways to solve those problems, as the
turned vicious toward the unsuspecting entertainment-motivated metaphorical
women guests, accusing them of the battle replaced any other possible form
offenses they had just heard described: the television show could have taken.
Dædalus, the Journal of the American Academy of Arts & Sciences

That is what is doubly destructive about battle lines are drawn as presidential can- Deborah
the argument culture: it makes it more didates face off in the conflict zone known Tannen
dif½cult to solve the problems facing our as the campaign trail.” “Battle lines,” “face
society, and it is corrosive to the human off,” and “conflict zone” seem self-evidentspirit. By creating an atmosphere of ani- ly appropriate ways to frame presidential
mosity, it makes individuals more likely campaigns; indeed, the word campaign
to turn on each other, so that everyone itself derives from a military action. The
feels more vulnerable and more isolated. next plaque goes on to say, “This exhibit
And that is why the argument culture is examines the tactics used by politicians
destructive to the common good.
–and illuminated by the press–to put
democracy to the test and a candidate
ey to my notion of the argument cul- in the White House.” This formulation
ture is the term agonism, which I have bor- casts the press as a mere observer–illurowed from the late Jesuit scholar Walter minating politicians’ tactics–whereas in
Ong. From the Latin term for war, agon, fact the role played by the press is far more
agonism is taking a warlike stance to active. This is acknowledged in a later
accomplish something that is not literally plaque, which also makes use of war metaa war. Agonism underlies our conviction phors: “In the 20th century, new rules of
that opposition leads to truth, so the best engagement were drawn up between canway to discuss an idea is to have propo- didates and reporters. . . . The battle for
nents of two opposing sides face off in a control of the story and image was on.”
There is ample evidence in coverage of
debate; the best way to cover news is to
½nd spokespeople for the most extreme, any electoral season that the press does
polarized views and present them as “both not just observe and report but also cresides”; the best way to settle disputes is ates and reinforces the agonistic framelitigation that pits one party against the work through which we view events. Any
other, with a winner-take-all result; the day’s news contains a multitude of exambest way to frame an article is an attack; ples; here are just a few. A typical talk
and the best way to show you are really show host begins a discussion by saying
that President Obama “came out swingthinking is to criticize.
Agonism surrounds us in the form of ing” on the payroll tax cut. A New York Times
ubiquitous military metaphors: the war headline reads, “The Calculations that Led
on poverty, war on cancer, war on drugs, Romney to the Warpath.” And visual metawar on terror, and so on. War metaphors phors reinforce verbal ones. When New
come so naturally, and are so catchy, that York magazine featured a story entitled
we barely notice them. A survey of recent “2012: The Bloodiest Campaign Ever,”
reality TV shows reveals those entitled the cover displayed a photo of Romney’s
Weed Wars, Whale Wars, Shipping Wars, and Obama’s faces literally bloodied,
Storage Wars, and Parking Wars–and these black and blue, and plastered with bandare only a few of innumerable examples. aids and sutures. It would be as telling, I
War metaphors are also everywhere in cov- think, to show the American people simerage of political campaigns. For example, ilarly bruised and bloodied, because that
an exhibit at the Newseum in Washington, is the result of the escalating agonism in
D.C., traces the history of press coverage our public discourse.
Why, you might wonder, be concerned
of presidential elections. It begins with a
plaque saying: “Every four years, Ameri- about metaphors? They are just words–
cans elect a president. And every four years, or, in the case of visual metaphors, just
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pictures. But metaphors seep into our
thinking and shape our responses.
I am not against debate, opposition, controversy, or disagreement. Quite the opposite: I agree with the Yugoslavian-born
poet Charles Simic, who wrote, “There are
moments in life when true invective is
called for, when it becomes an absolute
necessity, out of a deep sense of justice, to
denounce, mock, vituperate, lash out, in the
strongest possible language.” What I am
questioning is agonism–the automatic,
ritualized, knee-jerk use of opposition
which has become pervasive in our lives.
In The Argument Culture, I describe agonism
in politics, the press, law, and education.
Here I address only politics and journalism,
and the ways that they are intertwined.

A

gonism takes two forms in the press.
The ½rst is the more obvious: an ethic of
aggression that places the highest value on
attack. A second and perhaps less obvious
form of agonism is the conviction that
opposition leads to truth; this conviction
accounts for the widespread belief that
“balance” is the primary goal of coverage
–indeed, that the journalistic job is done
if and only if “both sides” of an issue have
been presented.
Because of the ethic of aggression, an
article that attacks needs no justi½cation,
while praise or support is regarded as suspect. A November 2011 Newsweek article
about the Penn State scandal used the
word shameless–not to describe the behavior of Jerry Sandusky, the assistant coach
who had sexually molested children over
many years, nor to describe the behavior of
the university and law enforcement of½cials who had failed to punish Sandusky or
limit his access to underage boys despite
having been informed of his behavior.
No; shameless was used to describe an article that had cast the governor of Pennsylvania in a favorable light. The Newsweek
essay pointed out that the governor, who
180

had been praised for his swift action in
the latest accusation against Sandusky, had
been state attorney general when investigation of complaints against Sandusky had
been dragged out over three years, during
which time the coach had been allowed to
continue in his position and his criminal
behavior. In that spirit, the essay called a
New York Times article praising the governor a “shameless puff piece.”
“Puff piece” is one of several expressions that are regularly used–and feared–
by journalists to mock and berate articles
that praise without also attacking. In
another Newsweek article, Peggy Noonan
repeatedly cited her editor’s insistence that
her article must attack its subject, thus
ful½lling that requirement while pretending not to cave in to editorial pressure.
This provides a revealing glimpse into the
ethic of aggression that is common among
journalists. Noonan’s essay was about the
“comeback” of ½lm producer Harvey
Weinstein after a ½lm he had produced,
The Artist, won a slew of prizes and dominated the 2012 Academy Awards. Noonan
begins by saying that Weinstein’s reputation had previously been for “coarse,
threatening” and “thug”-like behavior, but
that he now seems to have reformed. She
then steps outside her narrative to raise
the puff piece specter: “Here I must note
that my editor fears I’m getting rolled. He
wonders if I shouldn’t include the testimony of an old Weinstein associate who
doesn’t quite buy the story of Harvey’s
permanent rebirth.” She then quotes that
associate as saying, “The day after the
Oscars he will fall into his old bad habits.”
Noonan thus does exactly what she says
her editor wanted her to do, to avoid the
accusation of “getting rolled” (itself a
½ght metaphor).
Later in the article, Noonan writes:
“Here another request from my pest of an
editor: there are rumors in Hollywood
that Weinstein has been throwing his
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weight around behind the scenes to be
given the Irving G. Thalberg Award. ‘He’s
using muscle to get an award for gentleness! Shouldn’t we mention this?’ No, I
say, leave it alone. He sweetly pronounces
it won’t make the ½nal edit.” Noonan thus
mentions what she says she argued should
be left alone, including what she has just
said would not make the ½nal edit. In
addition to being an impressive literary
sleight of hand, her inclusion of her editor’s injunctions illustrates journalists’ fear
of the puff piece accusation.
It is no surprise that Noonan puts the
agonistic ethic in the mouth of her editor.
Like the producer of the television talk
show who assumed that the arbiter of success would be the show’s ratings, newspaper editors must be concerned with readership. But just as raising ratings by turning
a television show into an attack on women
has consequences, so does assuming that
journalism requires attack on its subjects.
Consider the case of Bobby Ray Inman,
who in 1994 withdrew as a nominee for
secretary of defense. In explaining his decision, Inman said that although he had
previously served in both Republican and
Democratic administrations, nothing had
prepared him for the attacks he was now
experiencing, the effects of which he felt
were not worth the privilege of serving
again. He quoted an editor who had told
him, “Bobby, you’ve just got to get thicker
skin. We have to write a bad story about
you every day. That’s our job.” The statement chillingly encapsulates the agonistic
nature of the attack culture in the press. The
daily “bad stories” were not sparked by speci½c wrongdoing that journalists uncovered
but were triggered automatically by a perceived requirement. Also telling is the journalist’s advice that Inman had to get thicker
skin. In that regard, the longtime Washington Post editorial page editor Meg Green½eld once wrote, “Thin skin is the only kind
of skin human beings come with.”
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Bobby Ray Inman’s withdrawal of his Deborah
nomination stands out because his per- Tannen
sonal experience dramatized that the nomination process had become far more
agonistic than it had been in the past. His
case, however, highlights one surely unintended effect of the press’s ethic of
aggression: fewer and fewer people are
willing to make the personal sacri½ces
necessary to engage in public service. As
political scientist Norman Ornstein has
pointed out, public service has always
required ½nancial sacri½ce (one’s income
usually goes down) and personal sacri½ce
(whether one’s family moves to Washington or stays in a distant home state),
but the sacri½ces were counterbalanced
by the prestige that accrued to holding
public of½ce. Now, increasingly, that prestige is signi½cantly reduced because the
continual attacks on public ½gures have
resulted in widespread disdain for those
in public life. Furthermore, individuals
who enter public life now risk the destruction of their reputations and their
lives because of the widespread conviction
among journalists that their jobs require
them to write “bad stories.”
Political commentator Larry Sabato has
described the evolution of journalism this
way: the press used to be like a lapdog,
failing to criticize those in power when
criticism was warranted. Their role should
be that of a watchdog, alert to malfeasance
when it rears its head. Now, however, the
press is like an attack dog. And this is
another way that agonism results in less
rather than more genuine opposition: a
dog that is busy attacking is not watching.
In other words, the result is a rhetorical
boy who cried wolf: because we have scandal inflation, true scandals are more likely
to be overlooked. If you hear a ½ght outside
your window, you rush to open the window
to see what is going on. But if there is a
½ght outside your window every night, you
shut the window and try to block them out.
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The second form of agonism that char-

acterizes the press is the “everything has
two sides” ethic. This sounds at ½rst eminently reasonable. The problem, though,
is that most issues have more than two
sides–and some have only one. Religion
scholar and historian Deborah Lipstadt
experienced the fatuousness and destructiveness of this conviction when her book
Denying the Holocaust was published. The
producers of one television talk show
invited her on, but only if she agreed to
appear alongside Holocaust deniers. When
Lipstadt refused, saying she did not want
to provide a platform for the propagation
of the very lies her book condemned, the
producers challenged, “Don’t you think
viewers have a right to hear the other side?”
Among the tactics deniers successfully
employed was taking out ads in college
newspapers. The editor of one such newspaper was explicit in explaining why he
accepted the deniers’ ad: “There are two
sides to every issue and both have a place
on the pages of any open-minded paper’s
editorial page.” The ability to masquerade
as the other side in a debate has resulted
in Holocaust denial having more success
in the United States than in any other
country.
This is just one of many problems that
result from our overreliance on the “two
sides” metaphor. Another is that it creates
the impression that both sides are equally
valid: for example, when one side, such
as scientists providing evidence of global
climate change, is “balanced” by a tiny
minority of scientists (typically funded by
the fossil fuel industry) who deny that
claim. A recent interview with the Detroit
TV reporter Charlie LeDuff highlighted
how the commitment to providing “two
sides” can give credence to false information. On the npr show Fresh Air, LeDuff,
who had a successful career with both
The Detroit News and The New York Times,
was asked why he gave up writing for news-

papers. Among his comments about the
limits of print journalism, he said, “There’s
this construct, equal credence to what you
think the truth is and what’s probably
false, but they both get some stature.”
The “two sides” metaphor also creates
the appearance of moral equivalence, such
as the case where the Unabomber’s deranged manifesto was published side by
side with the writings of a university professor who was maimed by a bomb he sent.
Indeed, so immutable is the assumption
that every story must have two sides that
some journalists ½nd their stories rejected
if they cannot ½nd an opposing side to
provide “balance.” This parade of agonism
has many unfortunate effects on members of society and on the common good.
Readers often throw up their hands, concluding that it is impossible to know where
the truth lies. It becomes dif½cult for policy to be informed by research, because
½ndings seem to be questioned as quickly
as they are reported. Perhaps most destructively, whereas democracy requires an
informed electorate, the argument culture
creates the opposite, as more and more
people are so alienated by the agonistic
rhetoric of political coverage that they
cease to listen to it. Indeed, Dr. Andrew
Weil recommends that people go on a
“news fast” to preserve their equilibrium
and mental health.
The agonism in politics that I described
in the late 1990s has now reached unforeseen heights. In 1996, fourteen senators
left Congress voluntarily, an unprecedented event that Norman Ornstein documented in his book Lessons and Legacies:
Farewell Addresses from the Senate, a collection of essays by thirteen of the departing
senators. Many named the increasing
agonism of the Senate as their reason for
leaving. Senator Olympia Snowe of Maine,
who had been one of the few remaining
centrist Republicans, has recently left Congress. In explaining her reasons for leav-
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ing, she decried the destructive extremism that has made it impossible to craft
legislation, because every vote has become
“a take-it-or-leave-it showdown intended
to embarrass the opposition.” In other
words, whereas political campaigns once
were staged only in the run-up to elections, we now have campaign tactics
year-round, and they pervade the daily
work of governance. The rise of the ½libuster is often cited as evidence. In the
1950s, the use of this tactic averaged one per
Congress. In the 110th Congress (2007–
2008), it was employed ½fty-two times.
A supermajority is now required to pass
almost any signi½cant legislation.

These aspects of the argument culture

are well known and frequently observed.
As I said at the start, the aspect I would
like to point out here is the way this increasing agonism is affecting our personal
lives, perhaps the most deeply experienced aspect of the common good. I
recently had occasion to witness an example of this while a passenger on the Acela,
the high-speed train that connects Washington, D.C., and New York City. At one
point during the ride, a man seated two
rows in front of me turned to a teenage
boy seated behind him and began shouting angrily, berating the boy for talking too
loudly on his cell phone. The boy seemed
genuinely puzzled and asked meekly,
“What did I do?” This seemed to stoke the
shouter’s anger, as he railed, “You consider
yourself a man and you don’t know what
you did?!” Two other passengers spoke up
to ratify the attack: “It bothered me, too,”
said a woman seated across the aisle from
the boy. “That’s right,” joined a man seated
behind him. Like the studio audience members who echoed the misogynistic verbal
attacks on the television show, these passengers were joining the chorus of attack.
I had not been bothered by the boy’s cell
phone conversation. The loud voice that
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intruded on my train ride was the verbal Deborah
attacker’s. And the boy’s offense was sim- Tannen
ply the volume of his conversation, whereas his attacker was ½lling the train car not
only with the volume of his diatribe but
with its venom. The incident has stayed
with me because I blamed myself–at the
time and ever since–for not speaking up
in the boy’s defense. In asking myself why
I did not calmly point out that the man
could have asked the boy to please keep his
voice down without egregiously upping the
ante of disruptively loud rhetoric, I realized that I feared that the angry shouter
(the word’s similarity to shooter is not, I
think, irrelevant) would turn his wrath on
me. And that is another example of how
the argument culture makes everyone feel
vulnerable.
Many readers will regard with a sense
of despair the rise of adversativeness in
politics and the press, feeling that there is
nothing they can do to change it. But that
sense of helplessness need not apply to
the rise of agonism in our personal lives.
We have daily opportunities to change the
spirit with which we approach each other
(a change suggested by the wording I just
chose, each other, in contrast to the alternative, others). To illustrate, I end with two
examples of how individuals learned to
resist agonism in their daily lives. Both
were mentioned at the memorial service of
a dear friend and colleague, Pete Becker,
a scholar and professor whose Quaker
background infused his personal and
professional life.
During Pete’s memorial service, his son
Andrew rose to recall a brief conversation
he had had with his father when he was in
his teens. Andy came home from school
one day brimming with anger about a
“dumb rule” that the principal had announced. After explaining his indignation,
he told his father that he was going to
½ght the rule. His father listened respectfully to Andy’s account, then asked if it
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would be hard to comply with the rule.
Andy said that it wouldn’t, but he reiterated what seemed to him the main point:
the rule was dumb, so he was right to ½ght
it. “If you do that,” his father said, “you’ll
be right, but you’ll turn the principal into
your adversary.” He went on to point out
that the principal might well be under
pressures that Andy did not know about,
and that there would be nothing to gain
by turning him into an enemy when there
was no need to do so. Recalling this brief
conversation as an adult looking back,
Andy explained that by shifting his attention from the rightness of his indignation
to the consequences of turning someone
into his enemy, his father had taught him
a perspective that remained a touchstone
for the rest of his life.
Later in the memorial service a woman
rose to tell a story with a similar conclusion.
When she was a graduate student, she
recounted, she had served as a teaching
assistant working with Pete. When the students turned in their ½rst set of papers,
Pete suggested that they meet to grade the
papers together. As they began the task,
she would pick up a student’s paper and
read aloud something she found foolish
or baseless, assuming that Pete would laugh
along with her. But he declined to join her
in mockery or contempt. Instead, he picked
up one after another student paper and
read aloud sentences in order to praise
their insight, inviting her to join in with
his respect and admiration. It was a lesson,
she said, that made her a better teacher–
and a better person.

Key to both these anecdotes is a shifting of alignment with regard to others: in
place of an agonistic stance–seeing others
as “dumb” and therefore different from
and opposed to oneself–this wise Quaker
taught his young charges to see good in
others rather than stupidity. He also
taught them to try seeing the world from
others’ perspectives. By pointing out that
the principal might be subject to pressures
unknown to students, and that undergraduate writers came up not only with
infelicities but also with insights, Pete
taught his son and his teaching assistant
to see others–those in authority as well as
those in subordinate positions–as fundamentally human. This subtle change of
stance transforms the world from a place
of hostility to a place of community, in
which we are connected to rather than
separated from the many strangers we
encounter daily. That is a change we all
can aspire to–and one we can begin to
enact. We have the power to resist taking
adversarial stances toward each other in
our private interactions. And who knows,
if enough of us resolve to do this, by a
strange alchemy, it might begin to defuse
(yes, metaphorical reference to the bomb
on the cover of my book is intended)
some of the destructiveness of the argument culture. In this way, we all can make
quotidian yet revolutionary contributions
to the common good.

author’s note
Some of the material in this essay is drawn from Deborah Tannen, The Argument Culture:
Moving from Debate to Dialogue (New York: Random House, 1998).
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Valuing Compromise for
the Common Good
Amy Gutmann & Dennis Thompson
Abstract: Pursuing the common good in a pluralist democracy is not possible without making compromises. Yet the spirit of compromise is in short supply in contemporary American politics. The permanent
campaign has made compromise more dif½cult to achieve, as the uncompromising mindset suitable for
campaigning has come to dominate the task of governing. To begin to make compromise more feasible
and the common good more attainable, we need to appreciate the distinctive value of compromise and
recognize the misconceptions that stand in its way. A common mistake is to assume that compromise
requires ½nding the common ground on which all can agree. That undermines more realistic efforts to
seek classic compromises, in which each party gains by sacri½cing something valuable to the other, and
together they serve the common good by improving upon the status quo. Institutional reforms are desirable,
but they, too, cannot get off the ground without the support of leaders and citizens who learn how and
when to adopt a compromising mindset.
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good, which we understand as the goal of “maintaining conditions and achieving objectives” that
bene½t all members of society.1 The individual
components of the common good–such as a robust
economy or universal health care–are not necessarily shared by everyone. But the goal is to secure
these goods for all, and to maintain a democratic
process that is valued by all.
Important as the common good is, it is less frequently invoked by politicians and pundits than is
the common ground. Faced with the challenge of
bridging polarized partisan divides on pressing
issues such as tax reform, health care, and immigration policy, American politicians regularly
claim to seek consensus on the common ground.
They in effect deny the need to reach compromises
that would require them to sacri½ce something
valuable to their opponents.
Consider this excerpt from a cbs 60 Minutes
interview with Representative John Boehner, who
© 2013 by Amy Gutmann & Dennis Thompson
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was then about to become Speaker of the
House following the Republican success
in the 2010 congressional elections:
JOHN BOEHNER: It means working together.
LESLEY STAHL: It also means compromising.
[ ...]
BOEHNER: I made clear I am not going to
compromise on my principles, nor am I
going to compromise . . . the will of the
American people.
STAHL: And you’re saying, “I want common ground, but I’m not going to compromise.” I don’t understand that. I really don’t.
BOEHNER: When you say the word “compromise”. . . a lot of Americans look up and
go, “Uh-oh, they’re going to sell me out.”
[ ...]
STAHL: . . . you did compromise [to get all
the Bush tax cuts made permanent]?
BOEHNER: . . . we found common ground.
STAHL: Why won’t you say–you’re afraid
of the word.
BOEHNER: I reject the word.2

Consensus on common ground is a lofty
goal. That’s one reason why politicians
never tire of claiming that they are seeking
it. “Leaders [are successful] not by attacking their opposition but by ½nding
common ground where principles are
shared,” former Governor Mitt Romney
declared during the Republican primary.3
After the president’s jobs bill failed in
October 2011, Senate Majority Leader
Harry Reid still insisted: “we’ll be bringing up individual components of this legislation to do our utmost to ½nd commonsense, common-ground, job-creating measures that the Republicans will support.”4
All citizens want a better life for themselves and their children; all want security,
decent health care, and a good education.
186

By seeking consensus on these common
ground desires, politicians believe they
can serve the common good without giving up anything valuable to their political
opponents.
Where common ground agreements
can be found, they can in fact serve the
common good. But they are not the only–
or even the most productive–way to pursue that goal. The classic compromise–
where all sides gain on balance but also
sacri½ce something valuable to their
opponents–is a more promising route to
the common good. This is especially the
case in a polarized political environment.
Common ground agreements are morally and politically attractive because
they have a principled coherence from all
perspectives. They resemble what philosophers call an overlapping consensus.
Citizens with fundamentally different
moral views may agree on relevant principles, though for distinct reasons drawn
from conflicting perspectives.5 Analogously, legislators set aside conflicting
parts of their perspectives in order to
reach a shared agreement. Opposing legislators may disagree on the underlying
principles of a common ground deal, but
they need not make a principled concession in the content of their agreement.
Consensus on common ground is desirable if it can be found. But the common
ground is more barren, its potential for
yielding meaningful legislation more
limited, than the inspiring rhetoric in its
favor might suggest. Yes, a consensus exists
among legislators and citizens that the
tax system needs to be revised, and that
the health care system needs to be reformed. But this general consensus on
the need for reform does not translate
into a common ground agreement on the
particular provisions of either a tax or a
health care reform bill. To produce reform
legislation, speci½c terms have to be
negotiated, and as is often the case at this
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stage, the common ground turns into
fractured terrain.
Another problem with common ground
agreements is that trying to ½nd the usually small points of policy convergence is
likely to prove less effective in addressing
major issues than combining big ideas
from the partisans. Describing how they
managed to gather a majority on their
politically diverse commission on ½scal
responsibility, cochairs Alan Simpson
and Erskine Bowles emphasized the value
of “shared sacri½ce” that comes from
“bold and big” compromises. “The more
comprehensive we made [our proposal],
the easier our job became,” they said.
“The tougher our proposal, the more
people came aboard. Commission members were willing to take on their sacred
cows and ½ght special interests–but only
if they saw others doing the same and if
what they were voting for solved the
country’s problems.”6

The most serious problem with the pre-

occupation with the common ground is
that it undermines the pursuit of the
more challenging but more promising
form of agreement: the classic compromise. In a classic compromise, all sides
sacri½ce something in order to improve
on the status quo from their perspective.
The sacri½ces accepted in a classic compromise are at least partly determined by
the opposing side’s will, and they therefore require parties not merely to get less
than they want, but also, due to their opponents, to get less than they think they
deserve.
Classic compromises differ from common ground and other consensual agreements that are based on an underlying
convergence of values (the common
ground). These agreements set aside the
root disagreement in favor of a consensus
on shared values expressed by the agreement itself. The values are held in com-
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mon. A classic compromise differs in that
it expresses an underlying and continuing conflict of values. Disagreements
between the parties are embodied by the
compromise. The values internal to the
compromise are not all shared.
Classic compromises serve the common good not only by improving on the
status quo from the agreeing parties’ particular perspectives, but also by contributing to a robust democratic process.
The goods in a classic compromise are not
all held in common; yet all parties bene½t
from the compromise and value the process by which it is reached. The agreement itself demands the sacri½ce of some
goods that each party believes should be,
but are not, shared.
In the polarized politics of our time, the
prospects for consensual agreements based
solely on common ground or containing
only common goods are increasingly
bleak. Exhortations to seek such agreements and exaltations of their value are
misleadingly utopian at best. They divert
effort from the pursuit of classic compromises and make them look even more
like confused surrenders. As we will explain, compromises by their nature are
vulnerable to charges of confusion and
surrender. The unfavorable comparisons
with common ground agreements only
compound this vulnerability.
Yet the classic compromise today offers
the best hope for political progress. The
major issues in current legislative debates
represent deep divisions on fundamental
questions about the role of government,
the nature of justice, and the liberties,
rights, and responsibilities of citizens. The
broad issues on which many Americans
generally favor legislative compromise–
taxation, government spending, health
care, cost controls, job creation, immigration–are unlikely to be addressed at
all if legislators hold out for common
ground.
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So if compromise is to be achieved on
these major issues, we must value agreements that are less morally coherent and
less politically appealing than those that
rest on common ground or an overlapping consensus. The Tax Reform Act of
1986–the most comprehensive tax-reform
legislation in modern American history,
passed with bipartisan support under the
Reagan presidency–was a classic compromise. It combined some measures
(eliminating loopholes that favor the
wealthy) that reflected liberal principles
and others (lowering the marginal rates
on top incomes) that violated those principles. The same measure also created a
conflict with conservative principles, but
in reverse. The Affordable Care Act of
2010–the most comprehensive health care
reform in recent American history–was
also a classic compromise. Though it was
forged within a single party, the compromise displayed conspicuous tensions–
between whether the reform should or
should not offer a public option, for
example.
Governing a democracy without compromise is impossible. To restrict political
agreements to common ground or common goods, especially in a polarized partisan environment, is to privilege the status quo, even when all parties agree that
reform is needed. Why, then, is compromise so hard when it is so necessary?

M

uch of the resistance to compromise
lies in another necessary part of democracy: campaigning for political of½ce. Increasingly, campaigning is intruding into
governing, where it is often counterproductive. The means of winning of½ce are
subverting the ends of governing once in
of½ce. It is only a slight exaggeration to
say that in the United States “every day is
election day in the permanent campaign.”7
The effects of the continuous campaign–
along with the distorting influence of
188

media and money that accompanies it–
encourage a mindset among politicians
that rejects compromise.
The resistance to democratic compromise is anchored in an uncompromising
mindset, a cluster of attitudes and arguments that encourage principled tenacity
(standing on principle) and mutual mistrust (suspecting opponents). This mindset is conducive to campaigning but
inimical to governing. Resistance to
democratic compromise can be kept in
check by a contrary cluster of attitudes
and arguments–a compromising mindset–that displays principled prudence
(adapting principles) and mutual respect
(valuing opponents). It is the mindset
better suited for governing because it
enables politicians to recognize and
embrace opportunities for desirable
compromise. When enough politicians
adopt it enough of the time, the spirit of
compromise prevails and the common
good bene½ts.
The inﬂuence of campaigning is not
necessarily greater than other factors
that interfere with compromise. Compromises are difﬁcult for many reasons,
including increased political polarization
and the escalating inﬂuence of money in
democratic politics. But the uncompromising mindset associated with campaigning in particular deserves greater
attention than it has received. First of all,
unlike ideological polarization, campaigning is a desirable part of any democratic
process. It becomes a problem only when
it interferes with governing. Second, if
compromise is to play its proper role in the
democratic process, politicians and citizens need to understand not only the
relationship between partisan positions
and particular compromises, but also the
attitudes and arguments that resist or
support compromise in general. Finally,
the uncompromising mindset reinforces
all the other obstacles to compromise.
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Sharp ideological differences, for example, would present less of an obstacle to
compromise were they not compounded
by the continual pressures of campaigning that the uncompromising mindset
supports. Despite standing tenaciously
on the right and left wings of their parties, Senators Orrin Hatch and Ted
Kennedy joined together to cosponsor
many signi½cant legislative initiatives,
including measures to improve health care.
In an era characterized by the permanent campaign, the balance in democratic
governing needs to shift toward the compromising mindset and the political compromises that it makes possible. The success of democratic politics depends on
how elected leaders govern–and therefore
on their attitudes toward compromise.
But successful democracy also depends
on the attitudes of citizens who elect the
leaders. They, too, must grasp the value of
compromise.

C

ompromise is necessary and desirable
in a democracy–most Americans usually
agree. But particular compromises are contestable–most Americans usually want
to contest them. Within limits, a popular
posture in democratic politics is: say yes
to compromise, but no to compromises.
When asked about compromise in general, most Americans like the idea. In
numerous surveys over the past several
decades, large majorities of Americans
declared themselves in favor of political
compromise in general. Even after the
sweeping Democratic victory in the midterm elections in 2006, three-quarters of
the public continued to call for compromise.8 The 2012 election may or may not
have produced a clear mandate for any
speci½c policy, but exit polls strongly suggest that most Americans want politicians to cooperate and compromise to
end the gridlock in national politics, at
least on some policies.
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Of course, there are limits to this recurring enthusiasm for political compromise.
After the strong Republican comeback in
the 2010 congressional midterm elections, a majority of Americans–a large
majority of Republicans and a minority
of Democrats–said that they prefer
political leaders who stick to their positions without compromising.9 The favorable attitude toward compromise erodes
when the political landscape shifts dramatically, especially when insurgent groups
on the left or right gain in popularity and
political power.10
Just as an electoral victory is typically
not a mandate for the speci½c policies on
which the candidates campaigned, so, too,
the favorable attitude toward compromise in general does not regularly transfer to majority support for particular
compromises. This disconnect between
general support and the rejection of compromise on a speci½c issue–be it immigration, taxation, government spending,
the environment, or abortion–is a persistent factor in preventing political progress. In fact, on most issues, “openness to
compromise is inversely linked to the
importance people place on the issue.”11
People seem to like compromise the most
on the issues they care about the least.
There are important limits here, too.
Opposition to particular compromises
often fades in the face of a crisis. When
compromise is a condition of avoiding an
imminent public disaster, the vast majority of citizens, from across the political
spectrum, support compromise. Six out
of ten Americans–including a majority
of Republicans, independents, and Democrats–wanted the debt supercommittee
to compromise, even if they expected to
disagree with its recommendations.12
Faced with the possibility of a government default in July 2011, even a large
majority of Tea Party supporters said
Republicans in Congress should compro-
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mise in order to come to an agreement
with Democrats to raise the debt ceiling.
When presented with the choice of
whether an agreement should include
only spending cuts, tax increases, or a
combination of both, two thirds of the
Tea Party supporters said that it should
include a combination of spending cuts
and tax increases.13 Strong public support for compromise on governmental
revenue increases and spending cuts rose
again in the face of the “½scal cliff”–the
massive across-the-board federal tax rate
increases and defense and entitlement
cuts that were threatened to take effect in
January 2013.
But once the immediate threat is averted,
the critics of the compromise come out in
full force, especially when a compromise
is reached through an acrimonious process. The debt ceiling agreement in
August 2011 was followed by harsh, principled criticism from both sides of the
aisle. Similarly, the compromise to avoid
the ½scal cliff, brokered by Vice President
Biden and Senate Majority Leader McConnell in the waning hours of 2012, was
immediately met with intense criticism
of both the content of the agreement and
the tactics of the negotiators–despite
consensus on the need to compromise
and the overwhelming Senate vote in favor
of the agreement.
Public ambivalence toward political
compromise is not unique to Americans
who respond to surveys. It reflects the
inevitable tension between seeing the need
to compromise to make political progress
and appreciating the loss of something
valuable in agreeing to a compromise.
Political philosophers share a similar
ambivalence toward compromise. Edmund Burke, the eighteenth-century
conservative thinker and British statesman, declared that “all government,
indeed every human bene½t and enjoyment, every virtue, and every prudent

act, is founded on compromise and
barter.”14 But as a politician, he famously
refused to compromise with his constituents when their will contradicted his
judgment.15 John Stuart Mill’s contemporaries knew the nineteenth-century
liberal theorist as an uncompromising
radical. But when elected to Parliament,
Mill was quite willing to make deals and
support concessions to achieve even relatively modest gains.16
It might seem, then, that conservatives
favor compromise in principle but not in
practice, whereas liberals oppose compromise in principle but accept it in practice. But consider the Pew Center’s interpretation of its 2007 survey on attitudes
toward compromise: “Democrats tend
to favor compromise in principle, but not
in practice, while Republicans favor compromise in practice, but not in principle.”17 This is precisely the reverse of the
Burke/Mill contrast.
The more plausible interpretation is
that attitudes toward compromise are
not inherent in either ideology or party.
Both liberals and conservatives, Democrats and Republicans, can favor compromise in principle while resisting it in
practice–and vice versa. In the modern
welfare state, even partisans who want
less government must legislate to get it,
and often that requires compromise.
Attitudes toward compromise depend
much more on the relative power of the
parties at a particular time, the speci½c
issues in question, and the mindsets of
the individuals making the judgments.
What is consistent, however, is the persistent disconnect between the attitudes
toward compromise in general and the
inclinations to make particular compromises. Nothing is more common in political negotiation than praise for the idea of
compromise coupled with resistance to
realize it. Resistance to speci½c political
compromises prevents the value of com-
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promise in democratic politics from
being appreciated. Politicians and citizens tend to discount the general value of
compromise when they come to make
decisions about particular compromises.
To give compromise its due, we need to
connect its general value to decisions
about particular compromises, and then
empower this value to influence negotiations.

W

hy should we be concerned that contemporary American politics makes compromise so dif½cult? After all, some compromises are undesirable, and politicians
should sometimes stand resolutely on
their principles and oppose legislation
that violates those principles. The chief
reason to be concerned is that the greater
the resistance to compromise, the greater
the bias in favor of the status quo.
Privileging the status quo does not
mean that nothing changes. It simply
means that politicians allow outside
forces–the market, expiring agreements,
social movements–to control the change.
The status quo includes both the current
state of affairs and the state that results
from political inaction. In the deeply
divided politics of 2011, rejecting congressional compromise on raising the
debt ceiling would not have left the economy unchanged. Similarly, after the 2012
election, rejecting compromise on tax
increases and spending cuts would have
allowed economic changes that few
wished to see. A status quo bias in politics
can result in stasis; it can also produce
unintended and undesirable change.
The status quo offers no assurance even
of stability, let alone of political progress
by any standard. The ½rst value of compromise in practice is that it enables improvements in the existing and ongoing state of
affairs. Democratic politics, which represents conflicting points of view, cannot
produce change without some mutual
142 (2) Spring 2013

accommodation. Without compromise
on health care, taxation, and other major
issues, the status quo prevails, even when
it preserves a policy that does not serve
the common good, or produces consequences that create a major crisis.
The key question to ask of any compromise: does the proposal (or any feasible
alternative) represent an improvement
over the status quo? This question in
effect brings the general value of compromise to bear on the decision about a particular compromise. Although compromises are typically seen as, and often are,
the products of unprincipled bargaining
and reinforcements of the prevailing balance of power, they are also the primary–and often the only–means by
which democratic politics can improve
on the status quo.
In some cases, the status quo may be
preferable to any of the proposed alternatives. Some political scientists have observed that legislative inertia induced by
resistance to compromise may not be a
problem when voters do not want Congress to act–for example, during the
period of large budget surpluses in the
late 1990s. But they also recognize that it
becomes a serious problem when voters
“believe the government should take
some action to alleviate a problem.”18
There can also be reasonable disagreement about whether a particular compromise actually is an improvement over
the current state of affairs. Opponents of
a health care compromise, for example,
might agree that it would improve on the
current system, but might also believe
that accepting the compromise will prevent an even more desirable reform in the
future. Or opponents may think that
accepting the compromise now will lead
to bigger government in the future,
which they count as a worse outcome on
balance than what they regard as only a
modest improvement in the health care
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system. Admittedly, there may be good
reasons for opposing a particular compromise, but they do not support a general resistance to compromise. They do
not create the presumption against compromise that animates the uncompromising mindset and that dominates contemporary American politics.
General resistance to compromise presumes that the status quo is always
preferable to compromise, or that it is
always a mistake to yield something to
your political adversaries, even when
they are willing to yield something to you.
Privileging the status quo in this way is
not consistent with either a principled
liberal or a principled conservative political perspective. Liberals do not always
favor the change that compromise can
bring, and conservatives do not always
oppose it. The same holds for moderates,
libertarians, socialists, and other advocates of principled political ideologies.
The value of a compromise should be
weighed against whether the new policies advance both sides’ principles compared with what the status quo produces.
Resistance to compromise is often rooted
in the fact that the costs of not compromising are never equal for all parties. The
costs of refusing compromise depend on
the difference between what credibly can
be achieved through compromise and
what the status quo offers. This perceived
difference will vary according to the priorities of the parties to the compromise
and the people they represent. Because
political compromises rarely “split the
difference” between what all parties hope
to achieve, resistance may flow from the
fear that a compromise will disproportionately bene½t your political opponents, whom you are already disposed to
distrust. Even when all parties stand to
gain, such anticipatory resentment of
unequal gain (or loss) can induce a blanket opposition to compromise.

Another source of general opposition
to compromise–and the failure to recognize the costs of intransigence–is the
perpetual hope that there is more to be
gained (or less lost) in the future by
avoiding compromise now. But notice:
opponents of a compromise who use
such a rationale are not opposing compromise in principle; they are introducing new, indirect, long-term projections
of policy and strategy into the calculation
of whether a compromise is truly preferable to the status quo. This perspective in
turn opens the door for proponents of the
compromise to introduce their own
broader, long-term considerations. These
may include the effects of the compromise on the possibility of future cooperation, as well as other consequences for
the democratic process.
Those considerations point to the second important, but often neglected, value
of compromise. Resistance to compromise undermines the mutual respect that
is essential for a robust democratic
process. Mutual respect expresses a constructive attitude toward one’s political
opponents and a willingness to engage in
good faith with them. It is based on a
principle of reciprocity, which is at the
core of many different conceptions of
democracy.19 Reciprocity seeks mutually
acceptable ways not only of resolving disagreements but also of living with the
disagreements that inevitably remain.
Mutual respect is consistent with many
strategies for reaching agreement, including hard bargaining, provided it is
done in good faith. But mutual respect
excludes means that are intended to
degrade, humiliate, or otherwise demean
opponents who themselves demonstrate
a willingness to negotiate in good faith
(or would demonstrate it were they not
being disrespected). Avoiding compromise by alienating your adversaries not
only harms the citizens who stand to
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bene½t from a particular compromise,
but also diminishes the prospects for
future compromises. When parties enter
into negotiations in bad faith, deliberately
misrepresent their opponents’ positions,
and refuse to cooperate even on matters
on which they could ﬁnd agreement, they
undermine the relationships that are necessary to sustain any morally justiﬁable
democracy under the modern conditions
of deep and persistent disagreement.

R

ecognizing these two values of compromise–that it enables mutually bene½cial improvements and promotes mutually
respectful politics–may still not be
suf½cient to tip the balance in favor of
a particular compromise. To understand
fully the case for compromise, it is necessary to appreciate the fact that any speci½c compromise will by its nature be
vulnerable to criticisms from all sides.
The philosopher George Santayana, a
friend of compromise, captured the dual
nature of the aversion to it: it is “odious
to passionate natures because it seems a
surrender, and to intellectual natures
because it seems a confusion.”20 The sense
of surrender stems from the fact that
compromise demands the sacriﬁce of
something valuable, and gives rise to suspicions that, but for the base motives of
the other side, the agreement could have
been better. The sense of confusion
comes from the fact that compromises
are combinations of often contradictory
principles. Both of these reactions obscure
the true value of compromise.
First, consider the surrender. Attitudes
toward compromise are path-dependent:
how a compromise is reached affects how
it is evaluated. This is because a compromise distinctly manifests an opposition
of wills. It is this opposition of wills that
fuels the anticipatory resentment that
your party will gain less, or lose more,
than your opponent’s. If you agree to a
142 (2) Spring 2013

compromise, your assessment of the deal
is substantially affected by whether you
believe the other party bargained in good
faith. Given the inevitable uncertainty of
motives in legislative negotiations, and
the near certainty that the motives are at
least partly political, the circumstances
are singularly ripe for distrust. Often
even minor procedural manipulations
(such as the reconciliation tactic used by
the Democrats in passing the Affordable
Care Act) may be perceived as signs of
bad faith and give rise to suspicions that
the process has been unfair. You may be
willing to give up a principle if the
process is fair, but if it is not, you understandably see an already bad bargain as
even worse. The compromising adds insult to injury. Because the process of
political negotiation is imperfect, it is
tempting to fasten on the immediate
insult and dismiss the prospective bene½t
of the agreement.
Then there is Santayana’s point about
confusion. A compromise is not designed
to be coherent or principled in the way
that laws ideally are. Even if we seek
coherence in law, it is a mistake to think
that it can be achieved in compromise. A
classic compromise gives something to
all parties, which means that the end result
is almost always internally contradictory.
The outcome will not be satisfying if
judged from the perspective of any single
principle or set of principles–whether
yours or those of your opponents. You
will reject nearly every possible compromise if you try to anticipate the outcome
by testing it against a coherent theory of
justice. By its nature, the outcome of a
compromise will almost never satisfy a
single principle, a set of principles, or a
theory of justice. The compromise will
not only fall short, as does most legislation, but it will include elements that are
inconsistent with each other and with
any single theory.
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Compromise has its limits, but it is a

mistake to try to stipulate categorically or
in advance what they are. Consider the
common precept that it is permissible to
compromise interests but not principles.
The problem is not that the distinction
between interests and principles is fuzzy
(it is), but rather that any such distinction–implying that interests may be compromised and principles should not–will
disqualify too many potentially desirable
compromises. Principles can be–and most
often are–realized only partially. We implicitly accept this truth throughout our
lives: even without compromising, we
are not likely to realize absolutely our
most prized political principles–liberty,
opportunity, justice for all. Less lofty political principles, which often are no less passionately held–such as a commitment to
lower taxation and entitlement spending,
or to provide universal health care coverage and decrease its cost–even more
clearly admit of gradations of realization.
Compromises of principle and interest are
neither morally nor practically distinct.
Furthermore, no one can fully anticipate what results the complex process of
compromise can be expected to yield,
especially in major legislative struggles.
Achieving the best possible outcome will
depend in no small measure on the
nature of the negotiations and the evolving political context. Drawing a line in
the sand–if more than a negotiating tactic–is a prescription for thwarting mutually beneﬁcial progress before it can
take form. And once agreed upon, compromises are easy targets for criticism
simply because the apparent results–
often morally incoherent–are divorced
from both the process and alternatives
that were available at the time.
Instead of trying to ½nd a formula for
limiting compromise, we do better to
locate its limits by identifying domains

where it is less useful for the democratic
process. The most salient domain, as we
have indicated, is campaigning. A successful campaign strategy requires an uncompromising mindset. It favors candidates
who stand ﬁrmly on their principles and
condemn their opponents’ positions at
every turn. Candidates sometimes modify
their positions to reach independents in
general elections, but less than is usually assumed, and even a modest gesture toward
the center is often suspect in the eyes of
the candidate’s base. The primary election
effectively requires candidates to maximize their uncompromising positions to
capture their partisan base, which will then
assail primary winners if they diverge from
their hard lines in the general election.
Tenaciously standing on principle, as
the uncompromising mindset demands,
is necessary for political mobilization.
Candidates inspire supporters less effectively when they talk more about prudent
compromises than about steadfast commitments. Their support and ultimately
their success in the campaign depend on
reafﬁrming their uncompromising commitment to core principles, and on distinguishing their positions sharply from
those of their opponents.
Campaigning also requires mutual mistrust, the second element of the uncompromising mindset. Campaigns are competitive encounters, not cooperative enterprises. They are contests with zero-sum
outcomes, not opportunities for win-win
solutions. Mutual distrust is not only
understandable but advisable.
But while the uncompromising mindset serves a useful democratic purpose in
the domain of campaigns, it is detrimental when it dominates in the domain of
governance. To govern, elected leaders
have to adopt a compromising mindset.
Rather than standing tenaciously on
principle, they need to make concessions.
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Rather than mistrusting and trying to
defeat their opponents at every turn, they
have to respect their opponents enough
to collaborate on legislation.
In the era of the permanent campaign,
the division of labor between campaigning
and governing has dissolved.21 Political
leaders increasingly rely on political consultants, pollsters, and focus groups to
formulate public policy. Interest groups
and their lobbyists constantly remind
politicians that what they do in of½ce will
affect whether they stay in of½ce–
reminders that often come as offers not
to be refused. Politicians spend more and
more time between elections raising
funds for their next campaigns. Journalists increasingly cover governing as if it
were campaigning.
No one should suppose that we could
return to a time when governing and
campaigning stayed mostly in separate
spheres, each minding its own business.
The process then was in many respects
less democratic, and no more edifying than
ours today. But if we wish to improve the
prospects of compromise, we must ½nd
ways to keep the pressures of campaigning
from overwhelming the business of governing. We need to respect the value of
not compromising in campaigns without
letting it obscure the value of compromising in governance.
There is another, no less signi½cant domain in which the value of compromise is
limited. Uncompromising politics is valuable in social movements, political protests, demonstrations, and activist organizations, and their surrogates in government. As political theorists and political
scientists have long recognized, contestation is at least as important as consensus
in a democracy.22 Contentious politics is
an essential part of the democratic process.
Among the most uncompromising
activists in recent American political life
have been the supporters of the Tea Party,
142 (2) Spring 2013

the populist movement that began in
2009 and rapidly grew in numbers and
influence.23 Promoting various conservative and libertarian causes, including
smaller government, lower taxes, and
reduced debt and budget de½cits, the
movement was credited with electing
dozens of new state legislators and members of Congress.
Yet here, too, the uncompromising
mindset has limits. When the Tea Party
congressional representatives faced the
choice between legislating or protesting,
these limits became apparent. As some
political scientists observed, “Tea Party
activism is more likely to produce political theater among competing agitators
than to foster reasoned compromise
within the gop or between Republicans
and Democrats in Washington.” This
approach may help “keep base supporters
attentive and angry,” but it is not conducive to bringing about legislative change
or to expanding the movement itself.24
This “just say no to compromise” approach also showed signs of frustrating
even many Tea Party supporters.25
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ompromise is essential for facilitating
legislation to improve on the status quo
and for cultivating the respect necessary
for cooperation in democratic politics. It
can in this way serve the common good
without itself containing only common
goods. Yet the political deck is stacked
against compromise in many ways. The
more the permanent campaign and its
uncompromising mindset dominate the
political landscape, the harder legislative
agreements are to reach. When compromises are reached, they are, by their very
nature, vulnerable. They rarely enjoy the
luxury of resting on common ground; they
too easily become casualties of confusion,
dispatched for their incoherence, if they
have not already become victims of death
by distrust.
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We have suggested why the general
value of compromise needs to be better
appreciated in governance. Politicians
must confront the challenge of making
speci½c compromises in order to address
major public concerns and to overcome
dysfunctional political gridlock. Because
majorities of voters often favor compromise, some political scientists and reformers argue for the need to modify electoral
institutions so as to give greater voice to
majorities over intransigent minorities on
both sides. Allowing independents to vote
in all party primaries could help elect candidates with more compromising attitudes.
Publicly ½nanced campaigns could lessen
the pressures of fundraising that both distract politicians from governing and influence the manner in which politicians govern. Rules that require members of Congress to spend more time working together
in Washington, instead of rushing home
to raise campaign money, could help.
These are all worthy reforms. We have
elsewhere argued in favor of many of
them.26 But any attempt to carry out

such reforms comes with a catch-22.
Institutional reforms themselves require
a change in the mindsets of our political
leaders: the reforms are impossible without compromise. Either legislators adopt
a compromising attitude, in which case
the reforms are not essential, or they do
not adopt it, in which case they will not
be able to agree on the reforms. There is
no deus ex machina that will save democratic government from itself.
If legislators themselves do not recognize the value of compromise, then voters
need to use elections to show that they
do. Voters must choose representatives
who care enough about governing to take
the risks of compromising. This does not
mean accepting candidates who abandon
their principles or forgo partisanship. But
it does mean choosing candidates who
are able to set aside their uncompromising mindsets long enough to craft the
compromises necessary to improve on
the status quo and serve the common
good.
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Reestablishing the Commons for the
Common Good
Howard Gardner
Abstract: For individuals living in a small community, the notion of “common good” seems almost natural; it can be thought of simply as neighborly morality. However, in a complex modern society, it is far
more challenging for individuals to de½ne and agree upon what is the common good. Nonetheless, two
contemporary roles would bene½t from embracing a broader sense of the good: 1) membership in a profession; and 2) membership in a polity. Drawing on ½ndings from the GoodWork Project, I describe how
the common good can become a guiding value in the professional and civic realms; discuss threats to such
guiding values; and suggest some ways to promote the common good in contemporary American society.
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s high-end primates, human beings in earlier
eras presumably had some notion of “common
good.” Parents made sacri½ces for their children, and
later in life, the favor was often returned. Siblings
and more distant relatives cared for one another
and, perhaps, for a broader group of persons.
Precisely when such solidarity transcended blood
relationships will likely never be known. The work
of anthropologist Robin Dunbar hints at the scope
of early conceptions of the common good.1 Dunbar
argues that individuals can comfortably maintain
relationships with up to 150 people: the maximum
number of individuals in a clan or small tribe who
see each other regularly, and whose behavior–
friendly and helpful, or hostile and injurious–can
be remembered for purposes of cooperation or
retaliation.
I have coined the phrase neighborly morality to
denote this conception of the common good.2
Here, individuals handle a manageable cognitive
load, with some capacity to solve existing problems
and to anticipate new ones. It is logical for such
individuals to help one another from time to time,
to work together toward goals that would be
dif½cult or impossible to achieve independently.
© 2013 by Howard Gardner
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Indeed, this is what happens in small settlements.
Consider the Ten Commandments and
the Golden Rule. Traditional injunctions
make sense when dealing with a manageable number of acquaintances. Honor your
parents and desist from lying, stealing
from, and disrespecting your neighbors.
Moreover, sanctions that follow the breaking of these codes–whether imposed by
the community or by God–reinforce the
desirability of the neighborly form of the
common good.
We lack thorough histories of such
small human groups. Communities large
and literate enough to leave written
records have dwarfed the type of neighborhood that Dunbar describes. Yet the
need to recognize and address the common good scarcely disappears with the
emergence of larger settlements, villages,
cities, and states.
Is there evidence of voluntarism in
working for the common good in these
larger communities? The slaves of Egypt
built pyramids, burial tombs, and massive granaries that served others, but we
have no reason to believe that their
actions were voluntary. So, too, serfs and
peasants in ancient and medieval times
mined for precious metals and harvested
crops. Indeed, much of the political theory
developed in Europe in the seventeenth
and eighteenth centuries was an attempt
to determine whether such apparently
selfless actions were compulsory; or
whether people joined together voluntarily
to serve what they believed was a broader
good than that extended to kith and kin.

W

ith the growth of states and the
emergence of nations, centralized powers came to the fore. Inhabitants of the
great empires–Chinese, Indian, Ottoman,
Holy Roman–did not merely elect to pay
taxes and tribute or to bear arms in a military expedition. At minimum they were
200

compelled to do so; but some citizens
also understood why it might be in their
interest to cooperate in such large-scale
ventures. Whether literally religious, like
Christianity or Islam, or better described
as spiritual, like Confucianism or Shinto,
the belief systems of these civilizations
provided rationales for pro-social behavior, which motivated some inhabitants.
Both formal and informal educational
systems also represented efforts to instill
such cooperative behaviors in the next
generation.
My concern is not with authoritarian
or totalitarian societies–the pharaohs of
Egypt, the Qin emperors in China–or
the fascist and communist dictators of
the twentieth century. Rather, the challenge is to understand the speci½c conditions under which a voluntary conscientiousness emerges in nonauthoritarian
societies. In such cases, individuals who
have the freedom to behave sel½shly
instead elect to devote signi½cant effort
to bene½t the larger polity. In contrast to
neighborly morality, I term this variety of
service the ethics of roles. The two principal
roles with regard to serving the common
good are those of the worker and of the
citizen.
The ethical citizen views the polity as
an extension of himself and his interests.
Not only does the ethical citizen identify
with his city, region, or state; but concerned with the welfare of that entity, he
is willing to contribute to it, whether or
not he and his kin bene½t directly.
Such powerful civic associations are
illustrated by the Athenians’ long-honored concern with the welfare of their
city. In ½fth century Athens, young adult
males swore the following oath:
We will never bring disgrace on this our city
through an act of dishonesty or cowardice.
We will ½ght for the ideals and Sacred Things
of the city both alone and with many.
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We will revere and obey the city’s laws, and
will do our best to incite a like reverence
and respect in those above us who are
prone to annul them or set them at naught.
We will strive increasingly to quicken the
public’s sense of civic duty.
Thus, in all these ways we will transmit this
city, not only not less, but greater and more
beautiful that it was transmitted to us.3

In Western civilization since the height
of Athens, there have been both periods
of active ethical citizenship and periods
when the role of the ethical citizen was
quiescent or even absent. Some periods
of ethical citizenship coincided with religious agendas: for example, participation
in the Crusades on behalf of Christendom seems to have been voluntary on the
part of many. Other periods coincided
with political revolution–be it the American Revolution, the French Revolution,
the founding of the modern Chinese
state, or the Russian Revolution of the
early twentieth century. It is also possible
to evaluate and rank polities in terms of
civic concern for the common good.
Contemporary Scandinavian and other
Northern European countries, for example, stand out for embracing a voluntary
form of the common good. East Asian
countries also demonstrate a concern
with the common good, though it may be
somewhat less volitional on the part of
their citizens.
The role of the ethical worker complements that of the ethical citizen, and its
history is no less complex. Early instances
of the ethical worker include the emergence of trades and guilds in the late Middle Ages. Certainly, trades and guilds exhibited sel½sh and secretive behaviors.
But within the guilds there was also an
awareness of which actions and which
ideals served the good of the budding
profession and, perhaps, of the broader
society as well. The guild’s concern for
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the greater good can be discerned in the Howard
emergence of labor unions in Europe and Gardner
the Americas.
The ethical worker emerged with the
development of the professions, sometimes called the learned professions. Paralleling the oath of the Athenian citizen is
the Hippocratic Oath, which is generally
considered the ½rst example of a professional oath and is still commonly taken
today in one or another form. By taking
the oath, the physician pledges to come
to the aid of those who are sick, to do so
without regard to the patient’s ability to
pay, to avoid any form of bribery, to pass
on the trade to the next generation, and
to respect the patient’s privacy. While the
oath may protect the special status of the
profession, it also represents a pioneering
effort to stipulate what it means to serve
the larger community–the common good.
In the early 1960s Dædalus devoted an
entire issue to the American professions.
The professions were then at their heights:
“Everywhere in American life, the professions are triumphant,” remarked editor
Kenneth Lynn.4 Professionals had prestige, status, and adequate compensation.
They were viewed as individuals, and
because they had mastered their material,
were current in knowledge, and had been
endorsed by the masters of their chosen
guild, they were granted considerable
autonomy. They were perceived as authorities, capable of rendering disinterested
judgments in the face of complexity and
uncertainty. Soon additional sectors of
society, from business to journalism,
emulated the “gold standards” of medicine, law, and the professoriate with regard
to credentialing, service, and objectivity.
The concept of “disinterestedness” is
crucial to the roles of both the professional
and the citizen.5 Of course, the ethical
worker and citizen does not ignore his or
her own needs. Nevertheless, society bene½ts when those wielding power and
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influence–in professional of½ces, in the
voting booth, in the public sphere–are
able to transcend narrow self-interest.
Professionals follow the precepts of the
guild just as citizens follow their oath of
citizenship. Thus, their understanding of
personal gain is viewed within the context of the greater good over an extended
period of time.

So why is a professor of cognition and

education writing an essay on the ethical
professional and the ethical citizen? I
grew up in the 1950s and 1960s, when the
professional in America was highly
esteemed. Certainly, the professions were
not without flaws: women and minorities were often barred from entering a
profession, never mind ascending to the
top ranks (a challenge that still remains
in many sectors). Yet without romanticizing the era, I feel reasonably con½dent
that American professionals in the midtwentieth century cultivated a sense of
the common good, and this framework
guided them in their work. And flawed
though they were, American citizens and
public servants of the era viewed themselves as servants of this same common
good, not servants of just their immediate needs, neighbors, or constituencies.
By 1995, my colleagues in psychology,
Mihaly Csikszentmihalyi and William
Damon, and I sensed that the era of the
honored professional was already on the
wane. We could see that law was becoming overwhelmingly corporate; that the
practice of medicine was taking place in
large, non-professionally-led health maintenance organizations, often for-pro½t;
and that print and broadcast journalism
had dif½culty covering important news
in a thorough and dispassionate way. (We
were then unaware of the parallel pressures put on ½nancial professionals–
auditors, bankers, credit raters–but the
events of the past decade have amply
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documented the dif½culty of maintaining professionalism in the ½nancial sector in the face of rapid change and the
opportunity to make enormous sums of
money when willing to cut corners.)
To understand and address this movement away from the honored professional,
we founded the GoodWork Project.
Active today, the GoodWork Project is
concerned with what it means to be a
professional in the modern world. We
explore the question of how professions
can survive when conditions are changing rapidly, when our sense of time and
space has been radically altered by technology, when markets are very powerful,
and when few if any counterforces can
mediate or moderate the forces of the
market. To answer these questions, we
interviewed more than 1,200 professionals drawn from nine different realms of
work, and we launched a series of sibling
and offspring research projects. Our
½ndings are detailed in a dozen books
and numerous articles, and described at
our website www.thegoodproject.org.6
Why has the role of the professional in
America been undermined in such a
short period of time? Indeed, the perception of the American professional has so
shifted that many young persons assume
that a professional is simply a businessman who does not make as much money
as a successful entrepreneur, trader, or
consultant.
A multitude of factors has contributed
to the diminution of the role of the professional, and more speci½cally, of its
ethical core. Among the contributing factors is the opening of the profession to
groups that were hitherto not welcome.
Without question, this access has on balance been a healthy and needed trend,
echoing George Bernard Shaw’s renowned
quip that “all professions are conspiracies against the laity.” However, this
democratization has also often entailed
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an anti-elite, anti-expert sentiment. A
heightened belief in the genius of the
market, which is believed to be the optimal regulator of society and its institutions, has also lessened the value placed
on professionals. In Ronald Reagan’s
United States and Margaret Thatcher’s
United Kingdom, there was little sympathy for professionals who sought protection of their status: “There is no such thing
as society,” Thatcher famously declared.
And with cost-free access to copious
technical information, the digital revolution has sometimes engendered unrealistic expectations of expertise on the part
of professionals and placed unexpected
pressures on those who, in earlier times,
had been assumed to “know best.”
Though it has largely been a hidden
trend, the special status of the professional has been gradually worn down by
the tide of market and value changes.
One single event did not suddenly undermine the professional; rather, between
1970 and 2010, the once-esteemed professional came to be viewed with increased
skepticism and distrust. And while diminution of status does not necessarily
entail a diminution of ethical ½ber, it is
more dif½cult for the professional to
serve the common good when society no
longer elevates and empowers him.
The relatively positive milieu of the
mid-twentieth century has been replaced
by an atmosphere of fear and greed
among many citizens and professionals:
fear on the part of those who feel that
they are losing their place in society; and
greed on the part of those whose lives are
driven by a desire for ever more possessions and ever-advancing status all too
often yoked to the level of compensation,
even in the not-for-pro½t sector. Concern
for the common good cannot survive in
the face of these two virulent forces.
More worrisome, fear and greed combine
to form a vicious cycle that is extremely
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dif½cult to reverse on an individual or Howard
Gardner
societal level.
GoodWork Project researchers are often
asked how we know that professionals
are less ethical than they once were.
Admittedly, we could not prove this claim
to a skeptic, though much research with
young people suggests an attenuation of
the ethical muscle. But regardless of its
standing in relation to the past, the ethical level of professions inarguably needs
nurturing today.
And what of the role of the ethical citizen? The research of political scientist
Robert Putnam documents the decline of
civic communitarian groups, the weakening of civic trust in increasingly diverse
societies, and the growing politicization
of religion; not one of these developments
favors the common good.7 Voting percentages may fluctuate, but public trust
in governmental institutions and practices has dropped steadily, if not precipitously. Considerable evidence from the
digital world documents both the ignorance of citizens about basic constitutional and historical concepts and the
increased tendency of citizens to associate principally with those who share their
political views. The hope that the Internet would usher in an era of cosmopolitanism, empathy, and/or generosity has
not–or at least not yet–been realized.

Given the dystopic trends in contem-

porary American society, it is necessary
to search broadly for encouraging models. It is poignant that many formerly
totalitarian states–in Eastern Europe
and East Asia, for example–look to the
United States for models of how to develop an independent legal system, a political process, a faculty governance, or a
journalistic ethos, at a time when the
ethics of the professions in the United
States are being intensely challenged.
Revealingly, a preliminary ½nding from
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one of our studies suggests that immigrant youth are no more trusting of institutions and public ½gures than are American-born youth; however, the immigrant
youth at least trust the processes in areas
such as law or investigative reporting.
Scandinavia (particularly Sweden and
Denmark) and certain other pockets of
Western Europe are probably the strongest
bastions of ethical citizens and ethical
professionals today. For many years, I
have visited Reggio Emilia, a small city in
northeastern Italy, celebrated for its
remarkable preschool educational institutions. Not coincidentally, Reggio Emilia
is in the region of Italy that, according to
Robert Putnam, founded institutions of
civic democracy as early as the twelfth
century!8 Not only have I observed an exemplary concern for the common good
in Reggio Emilia, but this Italian community represents a model learning organization, with leaders working tirelessly to
learn from other sites as well as from
their own experiments and mistakes.9
However, it is not clear either in Scandinavia or in other parts of Europe that
the ethics of roles can endure in the face
of these three factors: 1) pressures of the
market and of globalization; 2) ready
access of the general population to knowledge and expertise, both genuine and
feigned, ushered in by the digital revolution; and 3) the large-scale movement of
immigrants into once homogeneous societies. From what I have observed, countries like Sweden and the Netherlands
make great efforts to integrate immigrants. Yet, particularly at times of ½nancial pressure, it is easy to scapegoat immigrants and thereby narrow the scope of
what is “common.”
Speci½cally, in Scandinavia and parts of
Northern and Western Europe, the common good is seen as the good of the
whole nation. But if a signi½cant part of
the population is not integrated, and

therefore is not accepted as part of the
nation, then notions of the common
good become truncated. The same issues
arise in East Asia, where minorities in
China or Japan have not been easily integrated into the majority culture. Countries with greater diversity and established histories of integrating ethnic
minorities may have an easier time embracing an ecumenical notion of the
common good. Recent social and political movements in the United States,
Brazil, and India, however, demonstrate
the constant pressures placed on ethnically diverse societies to limit the scope
of what constitutes “we.”

I

n addition to documenting threats to
the common good, the GoodWork Project research group has sought to identify
features that are most likely to engender a
broader sense of community among professionals and citizens. Many of the professionals with whom we spoke cited
early religious education or experiences
as a principal contributor to their ethical
sense. Though many participants identi½ed their religious upbringing as a major
influence on their adult understanding of
ethics, most no longer actively practiced
their birth religion, nor did God or their
religion otherwise come up in our lengthy
interviews. In fact, for only one interview
group did religion continue to loom large:
namely, subjects who had been nominated
as “good businessmen or businesswomen.” Note, however, that our interviews
took place largely on the two coasts of the
United States; if our sample had been
more heavily skewed toward the South or
the Midwest, religion might have been discussed more frequently.
Beyond the familial and religious
milieus of early life, three factors prove
influential in developing an ethical sense:
Vertical Support. Mentorship and other
forms of institutional support are crucial
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to the individual’s development of an
ethical stance. An admired mentor possessing a strong ethical compass may be a
hugely influential model to a developing
citizen. The same holds true of the workplace milieu: do leaders and supervisors
value a high ethical standard, and not just
as a talking point?
Less predictably, our research subjects
frequently mentioned individuals who
served as negative role models–we called
these anti-mentors or tor-mentors. Our subjects often explained: “He (or she) epitomized what I did NOT want to be.” Of
course, many ethically compromised
workers lacked mentors, or had mentors
who were themselves ethically de½cient.
Distance from a mentor with a negative
influence may be required for a professional to realize that his or her mentor is
not worthy of emulation.
Horizontal Support. In the contemporary
United States, particularly with the rise
of social media, the role of peer groups
has taken on greater importance. With
mentors scarce and senior individuals
often moving from one institution to
another, the influence of age-mates can
be enormous. And as the GoodWork
Project has documented, many young
professionals perceive their peers to be
extremely ambitious, often willing to cut
corners to gain advancement. (We were
not in a position to determine whether
these perceptions were accurate.) Our
subjects explained to us that they were
not willing to hurt their odds of professional success by being more ethical than
their peers. A low or inconsistent set of
standards among peers–whether genuine or perceived–can confound one’s
ethical orientation.
Peer influence need not be destructive.
It is certainly possible for peers to band
together, to attempt to better the ethical
milieu of their organization, or even to
start a new institution that embodies
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high ethical standards. The remarkable Howard
young entrepreneurs who have recently Gardner
founded organizations in education, citizenship, justice, and the environment have
much to teach us about the pursuit of the
common good. Alas, as John Gardner–
the embodiment of the good citizen in an
earlier era–has pointed out, their efforts
can pale in the event that necessary and
far-reaching legislation is not enacted.
Periodic Wake-up Calls. Even when attempting to serve the common good,
workers and citizens can regress, acting
either foolishly or sel½shly. At such
times, an unexpected event can be salutary. The event is often a negative one–
malpractice on the part of an individual
or group that threatens the viability of
the overall enterprise. Such a wake-up
call occurred at The New York Times early
in the twenty-½rst century. Within a
short time frame, two key events unfolded: 1) the Times discovered that staff
reporter Jayson Blair had plagiarized and
fabricated news stories; and 2) the national news division published the unsubstantiated claim that Saddam Hussein
was hiding weapons of mass destruction
in Iraq. Such wake-up calls may compel
individuals to revisit the core values of
their profession and redetermine how
best to embody them. The wake-up call is
therefore ultimately a positive event that
can help workers entrenched in a profession appreciate how their role can serve
the broader good. That was the case in
1971, when The New York Times and The
Washington Post risked judicial proceedings and ½nancial ruin by publishing the
Pentagon Papers.
These forces are not limited to the professional realm, but operate in civic life as
well. Young people are heavily influenced
by the models of parents and teachers;
indeed, the best predictor of interest in
civics is growing up in a home where
members of the family regularly discuss
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and debate the news. Peers exert potent
influence as well: it matters whether a
child’s peers discuss participants and
events in the political and economic
worlds, or if they restrict their discourse
to gossip about celebrities. And once
again, the occurrence of a major event–
carnage at an elementary or secondary
school, the bombing of the Twin Towers
–can serve as a civic wake-up call.
We began the GoodWork Project with
the aim of understanding current stances
toward the common good: what is happening with respect to various professions and, more generally, to the world of
work; and what is happening with respect
to citizenship, among youth in particular.
As the data accumulated, and as we
reflected on their implications, we elected
to devote our efforts toward the promotion of good work and good citizenship.

Under the leadership of William Damon,

and with the collaboration of the Committee of Concerned Journalists, the
GoodWork Project designed a traveling
curriculum for journalists. It is based on a
series of off-site workshops where members of a journalistic organization can
meet to discuss vexed ethical issues, such
as how to minimize bias, how to verify
sources while competing with blogs in a
24/7 news cycle, and how to undertake
investigative journalism at a time of
intense market pressures and diminished
resources. Carried out in almost two hundred newsrooms and involving approximately three thousand journalists, the
traveling curriculum has been well received, and a follow-up study has indicated that the workshops have had lasting
value.
With the leadership of Lynn Barendsen
and Wendy Fischman, we have designed
the GoodWork Toolkit, which consists of
dilemmas that have been reported by
subjects in our GoodWork study. Orga206

nized around a series of lessons, the participants tackle questions such as: What
work is admired, and why? Can work be
both engaging and ethical? Is it appropriate to cut corners when your colleagues
engage in such compromises? The Toolkit
can be used in any educational setting,
but is most effective when, like the traveling curriculum in journalism, all the
stakeholders participate actively.
Several of us have taught courses centered on the GoodWork themes. We have
also designed “reflection sessions” for
undergraduates. In these voluntary sessions, students reflect on their goals and
values; their current use of time and how
consistent this is with their large-scale
concerns; and the manner in which they
deal with ethical issues that have arisen
in their own lives, or ones that have been
reported in the media.
Inspiring individuals to focus on the
common good is particularly challenging
in a social climate of fear, greed, and
uncertainty. Indeed, in one study that
included a pre- and post-test, adolescents
exposed to GoodWork issues actually
became more resistant to working for the
common good.10 It is unclear whether
they became less generous as a means of
resolving cognitive dissonance; or whether
challenging the common good is, at least
for some, a necessary step en route to a
more capacious perspective. We are under
no illusion that mere discussion of these
issues is the same as working on them in
our daily lives; many of us “talk” a better
game than we “walk.” Yet the results of
our various interventions have suf½ciently encouraged us to continue their practice and development. As a result of these
and other activities, I have become convinced of the power of a “common space”
or a “commons.” Originally, of course, this
phrase in English referred to public
grounds to which herdsmen brought
their cattle and on which farmers planted
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their crops. If the community did not
show restraint, the commons was soon
exhausted–hence the famous “tragedy
of the commons.” Conversely, if individuals at the commons worked together to
serve the long-term needs of the larger
community, broader bene½ts resulted.
The same principles extend beyond a
physical commons to the institutions and
polities that link professionals and citizens
today.11
Within my own institution I have felt
the pronounced need for such an intellectual common space. At an institution as
large, well known, and closely monitored
as Harvard, ethical issues arise constantly. Some issues are large, some small, and
most are gossiped about. Yet Harvard
leadership is extremely reluctant to discuss these issues publicly, let alone reflect
on them and promulgate lessons learned.
Meanwhile, bloggers speak very frankly
about “silenced” issues, but they do so
anonymously, leaving no way of determining which claims have warrant and
which do not. I hope that it may be possible to create a “commons” where members of the Harvard community can freely
discuss consequential ethical issues, without fear of reprisal, and thereby perhaps
discover new procedures that could contribute to the common good in other contexts.
I believe in voluntarism. I admire institutions and practices that begin modestly
and yet prove so compelling that they “go
viral” and take on a life of their own. The
educational system in Reggio Emilia
exempli½es this phenomenon. The educators are far from proselytizers; indeed,
they do not seek out partners or search
for multichanneled megaphones. And
yet since the time of Maria Montessori a
century ago, no educational effort with
young persons has had as much positive
influence throughout the world as that
put forth by the schools of Reggio.
142 (2) Spring 2013

However, boutique examples are dif- Howard
½cult to replicate, and in the meantime, Gardner
valuable opportunities may be lost. Accordingly, I endorse the promulgation of
regulations and the implementation of
laws that counter sel½shness and selfcenteredness, and that “nudge” people
and institutions toward the common
good. Recent Anglo-American history
reveals a sharp turn away from concern
with the common good. It is high time to
restore a better balance. I therefore support those processes and institutions that
explicitly embrace the common good as
their mandate, as well as measures that
can indicate whether they have contributed to greater common good. Just as
war is too important to be left to the generals, the common good is too precious to
be left to the vagaries of human biology,
historical trends, or the appearance of the
occasional saint. Conscientious efforts
by ethical workers and ethical citizens to
serve the common good deserve all the
support that society and government can
muster.
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The Democratic Spirit
Kwame Anthony Appiah
Abstract: There is a famous paradox about democracy: most forms of participation make no obvious
difference to political outcomes and yet people act anyway. I argue that they are more likely to act politically if they have certain attitudes and commitments; and that productive attitudes of the right kind can
be sustained by a culture in which two kinds of honor are central. One kind of honor is collective: it is the
honor of nations, which is the concern of the patriot. Another is the honor of citizens, who are worthy of
respect because they contribute to the practices that serve the republic. I suggest some practices we Americans might want to take up and honor for the sake of our own republic today, drawing attention to two
discoveries in social psychology that could be productively brought to bear in our political life: namely,
the Ben Franklin effect and the Contact Hypothesis.

[H]ow much more pro½table it is prudently to remove,
than to resent, return, and continue inimical proceedings.
–Benjamin Franklin, from his Autobiography

A

KWAME ANTHONY APPIAH, a
Fellow of the American Academy
since 1995, is the Laurance S.
Rockefeller University Professor
of Philosophy and the University
Center for Human Values at Princeton University. His recent books include The Honor Code: How Moral
Revolutions Happen (2010), Experiments in Ethics (2008), and Cosmopolitanism: Ethics in a World of
Strangers (2006). His current projects include a book about the
thinking of W.E.B. Du Bois and an
essay about the idea of “the West.”

merica acts. It starts–and ends–wars, accedes
to treaties, gives foreign aid, raises taxes, authorizes
corporations, creates patents, de½nes and punishes
crimes. It does these things in the name of the American people, and we, the people, by way of elections,
choose the legislators and executives who manage
the doing of them. But we are supposed to be involved in the processes of government in more ways
than simply by voting. All governments are of the
people; all usually claim to be for the people. In our
democracy, we aim to be a government by the people as well.
In this essay, I attempt to explain the relationship
between our individual acts as citizens, on the one
hand, and what our country does on the other. I
assume that, in some sense, we can act as a people,
literal or metaphorical.1 So I want to develop a picture of the ways in which we individuals participate
in those collective acts. Then, with that understanding in place, I will argue that doing this properly
© 2013 by the American Academy of Arts & Sciences
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requires us to develop a certain political
psychology: a way of thinking and feeling
and acting as citizens. As you will see, it is
a political psychology that is by no means
standard in our country today; and I conclude by suggesting some practices and
institutions that might lead to its becoming more common.
This volume explores how various institutions of our society help sustain democracy. In every domain there is a form of
democratic stewardship that contributes
to this task. It involves following norms,
some of which are speci½c to institutional
roles and particular professions. I focus
here on the ways in which citizens contribute as citizens to the sustenance of democracy and on how institutions can help
in this task.

Aristotle said in his Politics that the ideal

political community, his city-state, should
be small enough that its citizens could
“know each other’s personal characters”
but big enough to be self-suf½cient, and
so he recommended that it should have a
population “that can well be taken in at one
view.”2 Today, however, self-suf½ciency
seems inconsistent with knowing each
other’s characters. While there are tiny
political units, like the New England town,
where it is plausible that people really
could know one another, and where a
meeting of the people really could govern,
every American state and city–let alone
the United States as a whole–is bound to
be a political community of strangers.
The challenge of modern politics (a challenge that Aristotle did not contemplate)
is for strangers–people who know very
little, if anything, about each other–to
cooperate in the collective task of running the republic.
Our social psychologies evolved in prehistoric times in the context of a social
life with a few score people. Aristotle’s
city-state already required interactions
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on a larger scale; but the government of
a group that size could perhaps be conducted by people meeting face to face,
hearing each other’s arguments (at least
if you had the voice, as Aristotle puts it, of
Stentor, the herald “whose cry,” Homer
said, “was as loud as that of ½fty men together”3). Even with the invention of the
microphone, this is evidently inconceivable for the political interactions necessary on our modern scale of millions.
How, then, to take the social psychology
of a creature evolved for life in minuscule
communities and transfer it to the multitudinous life of a modern nation?

Political scientist Benedict Anderson’s

well-known account of modern nationalism focuses on a central mechanism by
which the nation-state takes hold of the
lives of ordinary people around the world:
namely, by allowing them to think of
themselves as participating, through their
shared identities as citizens, in the ongoing story of a vast group of strangers.4
As Ernest Renan, that great French historian and nationalist, put it succinctly well
over a century ago: “An heroic past, great
men, glory–I mean real glory–this is the
social capital on which the national idea
is based.”5 What he had in mind was the
fact that stories of this glorious past were
part of what linked individuals in national
fraternity and sorority: nations are narrative communities.
But there is another kind of connection
among those who share identities that has
been less remarked upon recently. It is
implied when Renan talks not just about
the past but about “an heroic past,” about
“great men, glory.” For what patriotic citizens feel when they hear and tell those
stories is pride. You can understand how
that sentiment works only if you recognize
that each of us shares, through our common national identity, in the honor of our
nation . . . a privilege that comes with the
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burden of sharing in our country’s shame
as well. To have honor is to be entitled to
respect.6 If you care for your honor, you
will want to be entitled to the respect of
others. (Shame comes when you lose your
right to respect: in caring for gaining and
maintaining honor, you are bound to be
concerned about losing it.)
The psychology of collective honor can
be made to seem very mysterious. How
can I gain or lose honor when somebody
else does something, unless I was somehow
responsible for their doing it? America
protects vulnerable people in Somalia. I
feel pride. But why? I didn’t do anything,
some other Americans did. America does
something dishonorable at Abu Ghraib. I
feel shame. I feel it even though I didn’t
do anything, even though I didn’t support
it, even though it was something I have
always known was wrong. Why?
Questions like these are better not answered in the abstract. In John Coetzee’s
recent novel, A Diary of a Bad Year, the
South African protagonist writes in response to the evidence, published in The
New Yorker, that the U.S. administration
sanctions torture and subverts conventions proscribing torture:
If we grant the truth of what the New Yorker
claims, then the issue for individual Americans becomes a moral one: how, in the
face of this shame to which I am subjected,
do I behave? How do I save my honor?

Here is a reminder of how national honor
works . . . and of why we should be glad that
it exists. It can motivate us to see if, together, we can do what is right. The issue
of torture is moral, of course; but what
engages each patriotic American is not
just the morality of torture but also the
honor of a country that tortures. And
honor, unlike moral responsibility, is something you may need to recover whether or
not it was your act (or culpable omission)
that led to disaster.
142 (2) Spring 2013

Patriotism is often identi½ed with love Kwame
of country. That can’t be right: many of Anthony
Appiah
my friends love Italy, but not being Italian
citizens, they can’t be Italian patriots. Love
is a sentiment you can feel for what is not
already yours. But you cannot share in the
honor of a country–or of anything else–
unless it is yours. My family, my church,
my town, and my profession: each can
bring me honor (and, alas, shame). But your
family is, from honor’s point of view, not
my business. Patriotism is better understood as a concern for the honor of your
country, your nation. This concern gives
you a serious investment in its doings, even
when, like most of us, you do not control
them. National honor can engage citizens
even when they know, as policy expert
Anthony Downs has insisted, that they
do not individually make the nation do or
stop doing anything.7 They can participate
emotionally and symbolically with a great
mass of others nevertheless, because their
patriotism draws them into a shared experience. (The armed services, as the essay
in this issue by Andrew A. Hill, Leonard
Wong, and Stephen J. Gerras reminds us,
are one of the great molders of this spirit.)
But just as I cannot, on my own, affect a
political outcome in most cases, so I cannot
steer the nation to the path of honor on my
own. We have to ask why someone, even
someone engaged with the nation’s honor,
should participate if, in this sense, it makes
no difference. Collective honor de½nes one
of the stakes in our common life. We are
bound to care about it if we think of ourselves as Americans at all. But how can it
move us to action? We can be engaged to
participate by our wish to maintain our
individual honor as citizens: to maintain,
that is, a right to the respect of our fellows.

W

e are governing the republic together.
The successful functioning of the republic depends on many citizens playing many
roles. Some will serve as soldiers, police
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of½cers, civil servants, judges, or elected
of½cials, employed to do the work that is
required if America is to do anything at all.
Others will serve the republic from time
to time as unpaid jurors or as election of½cials. The republic will work as it should
only if most of the citizens who do these
things think about what they are doing in
certain ways.
Public of½cials must, for one thing, avoid
using–or, ideally, even appearing to use–
the powers they are granted by their public role to their private advantage. For another, they must obey norms of nondiscrimination. The republic can flourish with
less than perfect conformity to such ideals,
but certain basic standards–the rules
against nepotism and bribe-taking, for
example–are rightly enforced by the
criminal law; and others–such as persistent or egregious racism or sexism in the
exercise of one’s duties–are properly
grounds for removal. If we do not demand
absolute conformity, we can insist on certain basic standards. And we must, or the
republic will not be able to do its job:
indeed, it may degenerate into something
that is no better for some than tyranny.
But there is a further task that has to be
performed if the republic is to work. Some
of us must vote. One of the major reasons
why democracies are better places to live
than tyrannies is because we change our
rulers from time to time. That disciplines
those who are, for the time being, exercising authority. An effective lifetime
guarantee for incumbents–able, once
they arrive, to steer the state’s resources to
those who will continue to vote for them
in return–exposes them to temptations
that are hard to resist.
As Norman Ornstein and Thomas Mann
point out in their essay for this issue,
other conditions must be met if there is to
be a reasonable sense of accountability.
Voting districts need to be designed so
that there is a reasonable chance of

incumbents being removed if enough
voters are dissatis½ed, for example. And
replacing them has to have a prospect of
leading to a change in actual policies. Our
current system, with its partisan districting and divided government operating
with parliamentary-style parties, often
does not meet these two conditions.
Even if they were met, however, the discipline of the threat of removal works only
if voters’ choices are responsive to what
elected of½cials actually do for the republic. And that requires both:
1) that there be reliable sources of information about their activities; and
2) that enough of the voters pay attention
to the information.
The ½rst of these conditions means that
someone has to be engaged in investigating and reporting on public affairs, paying
attention to what is happening, deciding
what is important, and making it known.
So we need the free press that the First
Amendment promises us, and we need it
to take its function seriously. But the second condition requires that some citizens
aim to vote in ways that are guided by
that information.
We can survive if some journalists don’t
care about the truth or are toadies to those
currently in of½ce. (We know we can because we have.) We can survive if some
voters don’t bother to vote or vote without knowing what the governors are doing.
(This we know, too, for the same reason.)
But without a lively world of journalism
governed by respect for the truth, the electorate cannot do its job; and even with it,
only an electorate that takes notice of that
journalism will be able to act together to
discipline those who rule.

There are, thus, many different ways in

which citizens can participate in the activity of the republic, and if enough of us do
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it well enough we will gain the advantages of democratic elections. This kind
of participation by ordinary citizens is
what makes it true that the people govern. The workings of the republic are, in
complex ways, the outcome of all these
citizen acts. But that means that those who
do not participate in any of these ways are
free riders on the contributions of those
who do. They gain the advantages of a
shared practice without contributing to the
burdens, like a rider on a public bus who
has not paid his fare. Free riding of this
sort is, generally speaking, wrong. And it
wrongs particularly those who are contributing their fair share. Acts of this kind tear
at the delicate fabric of the political bond,
which is, as I have already remarked, a
bond between strangers. When members
of a community fail to contribute in this
way they lose the right to the respect of
their fellows. And since, as I have said,
honor is basically a system of rights to
respect and shame is the loss of such a
right, it is shameful.
We can demand morally that citizens
who have the capacity participate in certain
ways; and in requiring jury participation
or enrollment in selective service on pain
of penalty, we do. These legal demands are
different in important ways from many
others. The demands of the criminal law
or the laws of torts and contracts are not
demands made on us as citizens, they apply
to all within our jurisdiction; obeying the
law is not part of the business of self-government in the way that helping to make
the law, through politics, or administer it,
as jurors, or defend it, as police of½cers or
soldiers, is.
The question, what forms of participation in the life of the people can we
demand, is harder than the question, why
can we ask individuals to obey just laws.
And so it is a delicate issue whether a lawabiding citizen who is not participating
in the life of the republic in some particu142 (2) Spring 2013

lar way is doing something that is morally Kwame
wrong; it is, therefore, a delicate issue to Anthony
Appiah
identify which forms of participation, such
as jury service, we have the right to demand, on pain of penalty.
But honor comes to our rescue here.
For citizen honor is not something we owe
to all. What we owe morally to all people
is the respect due to their humanity, their
human dignity. But how we honor each
other as citizens is, in good measure, up to us.
The rewards of honor can be reserved for
those who do more than what is morally
required; and we are free, looking at it the
other way round, to impose the penalties
of dishonor on those who have not done
anything morally wrong, provided they
have fallen below the standard we have
set for good citizenship. We may not have
the moral right to punish bad citizenship
with the coercive power of the state; but
honor has its own logic, and we can shame
those whose lapses are not moral but civic.8
In order to decide what kinds of behavior fall below the level that entitles you to
citizen honor–the political respect of your
fellow citizens–we need some ideas about
which of the many things a person can do
as a citizen are required to earn citizens
their due respect. What is the fair share of
the burdens of maintaining democracy
that each of us owes for this purpose?
Once we decided this, we could cry shame
against those who were not doing at least
their fair share. We should also cry shame
against those who do participate, but do
so in ways that are inconsistent with the
norms that govern our shared life: impartiality for public of½cials, truthfulness for
those in the media, and so on. Honor can
operate in the life of citizens not only
through their concern for the national
honor, but also through their concern for
their own individual honor as citizens.
Some defections from our citizen obligations are dishonorable because they are
morally wrong, of course. They are wrong
213

The
Democratic
Spirit

214

because they involve a failure to contribute our fair share to the common good.
So those who are suf½ciently motivated
by the thought that these defections are
wrong will not need the apparatus of honor
to keep them doing what they should.
Some defections are not morally wrong but
are undesirable nevertheless, because without certain contributions, the good that
democracy brings will be hard to achieve.9
What a culture of citizen honor allows us
to do is to shape both the behavior of those
who are motivated solely by morality and
the behavior of those who are motivated
not even by that, using what political theorists Geoffrey Brennan and Philip Pettit
have dubbed the “intangible hand” of social esteem and contempt.10
There are places–Australia, famously–
where voting is a legal duty. For nearly seventy years, Australia has achieved a voter
turnout rate over 95 percent by imposing
a small ½ne for failure to show up at the
polls. (This is not so much mandatory voting as mandatory appearance at the voting
booth; you can simply record your presence by voting for “none of the above.”)
The penalty is so small–$20 (aud) if you
cannot provide a reasonable excuse for
failing to vote–that we might in fact see
this as a case where the law’s function is
largely to express disapproval of, rather
than punish, those who do not vote. And
so the society has effectively inculcated a
sense that voting is a civic duty.11
This practice is thoroughly alien to our
American traditions. The response to the
moderate mandates of President Obama’s
health care reform bill, for instance, suggests that there continues to be a deep resistance here to individual mandates aimed
at public goods. But in many states, jury
service, that other great form of citizen
participation in government, is enforced
by penalties about as mild and almost as
effective as the Australian requirement that
citizens vote. So there must be other rea-

sons why the Australian plan is a nonstarter here: one is that politicians will
probably agree only on reforms that do not
disadvantage them, and they have reasons
both qua partisans and qua incumbents
to fear that such a reform might make an
undesirable difference (to their minds, at
least) in the outcomes. Another is that
those Americans who do vote think of it
not just as a duty but also as a privilege:
one that you earn by choosing to exercise
it. They would likely feel that voting alongside people who were there merely because
they had to be diminished the meaning of
participation.
Indeed, from a legal point of view, the
vote is a privilege in our society: it is a right
you are granted, one you are permitted to
exercise if you choose. Since we should participate as citizens for non-instrumental
reasons, adding instrumental reasons–the
avoidance of punishment or a monetary
reward–may stop us recognizing the noninstrumental reasons it would be better
for us to act on. Better, perhaps, to avoid
imposing legal penalties for not voting,
because there are reasons to think that people will take these duties more seriously if
they are a matter of honor, rather than
things they must do to avoid punishment
(or, for that matter, to gain an economic
reward).

So there are norms of three kinds govern-

ing our life as citizens. First, there are moral
norms requiring participation, where nonparticipation is free-riding. Second, there
are norms governing how we participate
(if we do), which we can call norms of participation: they rule out corruption in public
of½cials, inattention in jurors, ignorance in
voters, and the like. Third, there are norms
of citizen honor, which assign rights to respect to citizens who do more than is morally required in the life of the republic.
It is easier to give examples of citizens
who fail to live up to the norms of partic-
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ipation than to say in general what degree
of participation is required. This is in part
because there are so many different ways
of participating in the life of the republic
as citizens. On the one hand, it is obvious
that many in our news media today are
shamefully uninterested in the truth; but
on the other hand, those editors and journalists who are doing their work conscientiously might reasonably say that they
will not vote. We know that we tend to
become “invested” in people we vote for,
thus making it harder to see their faults.
Maybe, then, an editor of a website that
covers politics might refuse to vote as an
act of citizenship, in order to protect his
or her mental independence. In this case,
a citizen deserves to be honored for refraining from voting. Thoughtful abstention can be one honorable way of participating in the life of the republic.
There are other cases. I think, for example, we should respect citizens who fail to
vote because they genuinely cannot see,
after looking into the matter, which candidate (or, in a referendum, which position) is right. More generally, because there
are so many forms of citizen participation
and because citizens differ in what they
have to contribute, there is a great variety
of ways of contributing responsibly, as a
citizen, to government by the people.

E

ven if you are well informed about what
the government is doing, you will not vote
as a good citizen unless you use that information responsibly. And the same ideals
of equality and mutual respect that govern the behavior of citizen-of½cials ought
to play a role there, too. The republic is supposed to be a pact for the common good.
When I vote, I am not supposed to be
looking only after my own interest. In the
economy, it is possible that a hidden hand
produces the best results if we each aim
only for our own interests (under the legally enforceable constraint that we must
142 (2) Spring 2013

avoid force, fraud, monopoly, and so on). Kwame
There is simply no reason, though, to think Anthony
Appiah
that that is so in the political realm. Members of racial and religious majorities will
often be able to combine to allocate public goods in biased ways. It will be in their
individual self-interest to do so. But in our
system of government we are committed,
through the Bill of Rights and the Civil
War amendments, to the federal government’s not doing that. This means that
the courts are empowered to reject legislation that is biased in these ways. But
it also means that citizens committed to
these values will not vote for of½cials who
want to pass such legislation or execute it.
We ought to be protected from religious or
racial discrimination not just by the courts
but also by each other.
Citizens ought to vote for people and
policies they believe to be just. There is
nothing wrong in considering your own
interest, where justice permits it. But because there is no hidden hand argument
for politics as there may be for the economy, a society of people who vote only
their own interest will be extremely lucky
if it flourishes. Morality requires that you
act in ways that contribute your fair share
to the functioning of the republic. We
decide “fair share” by asking whether, if
everyone did only what you are doing, the
republic would work. If not, you are not
doing your fair share.

B

ut how should citizen voters conduct
themselves when they are not voting, when
they undertake those acts that prepare
them to vote and that contribute to the
social and cultural conditions that allow
our democracy to work well? That, at least,
is the behavior we should honor; we can
only require the behavior that we need of
everyone if the system is to work at all.
What is needed will depend on the nature of the republic and its situation. Our
republic, for example, is religiously, ethni215
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cally, and politically diverse.12 One psy- our shared participation in the life of the
chological resource amid a diversity of republic will go better if we treat each
political views is to remind yourself of an other with respect. (Morality commends
important truth: it is just possible that treating each other with respect, too. But I
sometimes the other person is right. want to draw attention to a civic argument
Intellectual humility–what philosophers for respectful conversation.) An uncivil
call fallibilism–is grounded in the fact atmosphere makes deliberation, comprothat it is unlikely that God (or the Uni- mise, and the development of consensus
verse) showed a special preference for me –all of which are necessary in a diverse
and mine in portioning out the capacity polity–extremely hard.
A second reason for civil discourse is
to make sense of the world.13 Time and
again, people are utterly con½dent that that in politics, what is best depends on
they have the right view. In retrospect, we what people happen to want; the bond
often see that they were wrong. There is for the football stadium is good only in a
no reason to think that we will prove in- world where enough people in my city
fallible when our grandchildren look back care about football. The best way to learn
that is to hear what they have to say. Peoat us.14
Not only is it hard to make sense of the ple may not know what they really want,
world in general, we are likely to have and they may have reason to mislead us
especial dif½culty in comprehending the about what they want. But hearing them
world of politics in particular, where good say what they want and why is the beginpolicy depends on a multitude of facts, ning of understanding their desires.
The need for respect suggests a habit of
many of them hard to discern, and on values that are hard to weigh against each mind in which we assume the best of one
other. In these circumstances, it seems only another–not, as is so common today, the
wise to listen carefully to the views of other worst. Someone believes that the state
citizens who disagree with us. If we do so, should continue to recognize heterosexual
we may learn of our own errors, just as marriages but not same-sex ones. I think
they could share in our insights if they lis- this is a mistake. How should I respond?
It is, of course, possible that this individual
tened to us.
Fallibilism has its enemies. Robert Frost is motivated by simple bigotry. But it is
once said that a liberal is “someone who also possible that he has reasons and that
can’t take his own side in a quarrel.”15 if I attend to these reasons, I will change
This is the critique of someone worried my mind or may be able to respond to the
about too great a willingness to hear the arguments in ways that will change his
other side. But it is a mistake to think that mind. None of that can happen if each of
you cannot have the intellectual humility us starts with the assumption that the other
that fallibilism teaches, with its willing- is bigoted, or evil, or foolish.
This discussion must involve more than
ness to entertain the possibility that you
are wrong, and still proceed seriously with rigorous argumentation, the assembling
the commitments that survive the test of of evidence and the gathering of reasons.
argument. To recognize that I might be It requires take as well as give. My mother
taught me this when I was young. “Your
wrong is not to declare that I am.
In any case, there are reasons for listen- grandfather,” she said, “thought that if he
ing carefully to the views of our fellow made a convincing argument, the other
citizens that go beyond the fact that we party would come round to his view. But
are likely to learn from them. One is that what usually happened was they just wonDædalus, the Journal of the American Academy of Arts & Sciences

dered what had hit them.” People care to
be heard as well as lectured to. And they
care about the attitude with which we
address and listen to them as well as
about what we say. It is an old discovery
in politics that people who have been
heard–those who have been given voice–
will accept outcomes that they do not
prefer.16 That the granting of voice shows
respect is one reason. But so is the fact
that seeing your opponents as reasonable,
even if mistaken, human beings makes it
easier to accept (what you think of as)
their errors.
Political scientist Diana Mutz has reviewed a great deal of evidence showing
that “exposure to oppositional viewpoints”
increases awareness of the rationale for oppositional views, enriches awareness of one’s
own rationales for positions, and enhances
individuals’ tolerance; those with more
positive views toward conflict–a sense
that disagreement is an important and
acceptable part of democratic dialogue–
learn even more.17

Unfortunately, as she also argues, people
who regularly discuss politics with those
they disagree with tend to be less inclined
to participate in political life. In order to
avoid discourtesy to those we disagree
with, we tend to withdraw from political
engagement. It looks as though preparing
yourself for responsible political participation will make any kind of participation less likely.
When we notice problems of political
psychology such as these, we can respond
in two ways. First, we can try to imagine
institutions that reshape our responses;
second, we may use the very facts about
ourselves that we have learned to try to
motivate ourselves. I commend the second
strategy to each of my readers. Remember
that as you enrich your understanding of
others you may be tempted to withdraw
from participation. Resist. But I want to
142 (2) Spring 2013

end by considering some of the possible Kwame
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institutional responses.
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Benjamin Franklin, in his Autobiography,

tells the story of how he gained the favor
of “a gentleman of fortune and education,”
not by paying him “any servile respect,”
but by asking him a small favor. He ends
with a maxim: “He that has once done you
a kindness will be more ready to do you
another, than he whom you yourself have
obliged.”18 (More than a century earlier,
the French writer Rochefoucauld, in his
Maxims, notes a sort of negative corollary
of this: “We may forgive those who bore
us,” he said, “we cannot forgive those
whom we bore.”19) These thoughts reflect
the fact that what we feel about people
depends on how we behave toward them,
just as often as the other way round.20
Social practices that encourage fellowfeeling begin by treating others well.
Another piece of social psychological
wisdom reflects a connected point. The
Contact Hypothesis, proposed by Gordon
Allport in the 1950s, tells us under what
conditions contact between members of
two groups will create positive or negative attitudes. Allport offered a long list
of factors that could make a difference,
but one general conclusion was that regular contact in collaborative activities, on
terms of rough equality, tended to make
for better attitudes. This is surely one of
the mechanisms that have produced a
new generation of young people in our
country who do not share the older prejudices against lesbian and gay people.
They have grown up sharing their world
with openly gay people. It is the reason
why white politicians otherwise as different as Bill Bradley and Jack Kemp, who
engaged in professional sports when they
were young, are active advocates of racial
justice. Their collaboration with their black
teammates on terms of rough equality
shaped their attitudes when young.21
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The Ben Franklin effect and the Contact Hypothesis suggest ways of interacting
with fellow citizens of diverse identities–
including the political identities of conservative, liberal, moderate, independent,
Democrat, Republican–that are very different from those that actually obtain in
many places in our country today. If we
are to have the positive attitudes toward
our fellow citizens that are necessary to
make our institutions work best, we need
to work and play together across the
boundaries of our identities. A rich associational life in our communities, binding us together across political identities,
is something that we know is a powerful
civic resource.22 The soccer league, the
choral society, and the drama club turn
out to be worth participating in for reasons beyond their intrinsic satisfactions.

We need to recognize the merits of de-

veloping these attitudes and taking part
in these activities. But how can we reinforce our commitment to them and teach
them to the young? I suggest we heed
Franklin’s great insight: we should treat
each other better so we can feel better
about one another. We should begin by
developing a civil public culture in which
we address both those we agree with and
those we disagree with in a more courteous way. Civis, in Latin, means citizen:
civility is the demeanor citizens owe one
another. We should not only engage in
the exercise of trying to make the best
sense of the opinions of our opponents,
we should actually spend time with people of different political identities, doing
nonpolitical things and taking advantage
of the truth of the Contact Hypothesis.
We have spent a half-century learning to
escape from the bigotries of race, gender,
religion, and nationality; political bigotry
–irrational hatred or contempt for those
on other parts of the political map from
ourselves–is no more creditable or help218

ful than bigotry of other kinds. As Franklin
says in the passage that provides my epigraph, “[H]ow much more pro½table it is
prudently to remove, than to resent, return,
and continue inimical proceedings.”
If this is the political temperament that
will make the republic work, we need to
encourage it through a culture of citizen
honor that displays its esteem for productive participation. We can begin by thanking our fellow citizens who do these
things. We can hope for media that provide a forum for civil deliberation, respectful of the truth. And we can raise our children, in schools both public and private
as well as at home, to understand the
value of civic engagement and to undertake it in the right spirit. This is more than
a matter of what we say to them in class
or around the dinner table. It is a matter
of what we get them to do. The habit of
respectful attention to others can be taught
through exercises (like high school debate)
in which students are required to mount
defenses of positions they do not share;
to give an account of arguments made by
others; and to imagine the world from
points of view other than their own. As
Andy Stern shows in his essay in this volume, unions can be another site of such
civic education. Religious institutions, too
–church, meetinghouse, mosque, synagogue, and temple–can also practice and
endorse the democratic spirit.
To engage with one another as fellow
citizens we also need a shared knowledge
of the institutions of the republic and their
history, as well as an ability to understand
discussions of the economy. And since the
conduct of foreign policy requires judgments about the whole world, it seems
reasonable to ask those who participate
in political deliberation to have a basic
familiarity with global history and geography, too.23 This knowledge will come
only from a proper education in history
and civics; but the habits of mind that I
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have sketched are exactly those that are
taught through education in the humanities and the social sciences. Interpreting
texts, analyzing arguments, engaging imaginatively with ½ctional worlds and with
other places and times, and reflecting
together on our moral responsibilities:
these are the methods of anthropology,
history, literature, and philosophy. And
though we should learn these things in
school, and deepen our understanding of
them if we go to college, both the knowledge and the habits of mind can be reinforced through the media and in our
practices of public deliberation.
The proliferation of Web-based media
that gather the like-minded into circles of
mutual admiration is an obstacle to developing the habits of thought that I have
in mind. But it also provides opportunities.
While it is often painful to listen in on the
conversations in these online enclaves–
even when they purport to represent the
part of the political spectrum where you
yourself think you lie–they do offer us a
chance to learn how the world looks from
elsewhere. Understanding even those who
will not engage with us is part of the challenge of managing the republic together.
A commitment to spend some of the time
we devote to thinking about politics in the

virtual, if not the actual, company of fel- Kwame
low citizens we disagree with is part of the Anthony
Appiah
equipment of a modern citizen.
One of the great bene½ts of a stable political system is that citizens do not have
to spend all their time worrying about
politics.24 A free society leaves you time
for private pursuits. These ideals of participation and engagement may seem to
ignore that important point. But most
Americans spend some time everyday
watching television or reading blogs;
most have discussions sometimes, at work
or recreation, about political life. Many
of us are already committed to these minimal forms of participation. I have only
been commending ways of improving
that participation. And all our citizens
should be given a high school education
that offers them the knowledge and helps
develop the temperament I have described.

One ½nal thought: these remarks about
the practices and attitudes that I believe
offer hope for our lives as a people managing a democratic republic together are
offered in the modest, fallibilist spirit that
I have urged on all of us. In our shared life
as a political people, our citizen conversation is ongoing. No one has the last word.
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