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Introduction: The Pasts & Futures
of the Administrative State

Mark Tushnet

To understand contemporary arguments about deconstructing and reconstructing
the modern administrative state, we have to understand where that state came from,
and what its futures might be. This introductory essay describes the traditional ac-
count of the modern administrative state’s origins in the Progressive era and more
recent revisionist accounts that give it a longer history. The competing accounts have
different implications for our thinking about the administrative state’s constitution-
al status, the former raising some questions about constitutionality, the latter alle-
viating such concerns. This introduction then draws upon the essays in this issue to
describe three options for the future. Deconstructing the administrative state with-
out adopting a program of across-the-board deregulation would entail more regu-
lation by the legislature itself and would insist that Congress give clear instructions
to administrative agencies. Tweaking would modify existing doctrine around the
edges without making large changes. Reconstruction might involve adopting ever
more flexible modes of regulation, including direct citizen participation in making
and enforcing regulation.

residential adviser Stephen Bannon might have simply been coining a
phrase rather than outlining a program when he said that the Trump admin-
istration was interested in “deconstructing the administrative state.” Yet

by replacing the familiar term deregulation with the unfamiliar deconstruction, Ban-
non captured a wider discomfort with how the modern administrative state was
operating. That discomfort manifested itself in many forms: concern about the
“ossification” of the process of adopting important regulatory rules across many
domains, for example, and recognition that new regulatory tools could be more
effective than traditional methods of prescriptive (“command and control”) reg-
ulation.* This issue of Deedalus explores what deconstruction and its obverse re-
construction of the administrative state might be — and whether either is called for.
In their contributions to this volume, Susan Dudley and Peter Strauss lay out

in some detail their accounts of the administrative state’s emergence in the Unit-
ed States, situating the ensuing discussion of reconstruction and deconstruction.3
Here I offer my highly simplified version — quite a bare sketch of those develop-
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Introduction : The Pasts & Futures of the Administrative State

ments as I understand them. The sketch is accurate enough, I believe, to orient
nonspecialists to what follows and to cause specialists only minor discomfort.

The first story was told by the scholars who created the academic field of
administrative law: Felix Frankfurter, James Landis, and, to a lesser degree, John
Dickinson. Drawing on arguments made by an earlier group of Progressives, they
found the origins of the administrative state in the late nineteenth century and ar-
gued that accommodating contemporary reality to the classical vision of U.S. con-
stitutionalism required altering the latter so that the “new fourth branch” could
tit within the Constitution. The second is a revisionist story offered by contem-
porary historians and legal scholars who have retrieved a longer history of the ad-
ministrative state, dating to the early nineteenth century. For these scholars, the
modern administrative state has always fit within the Constitution.

The Progressive story takes the 1887 creation of the Interstate Commerce Com-
mission as the symbolic dawn of the modern era. The story identified a number
of social and economic developments that, according to Progressives, had weak-
ened the ability of the traditional institutions of government to provide effective
governance. Technological change, again symbolized by the railroad but encom-
passing what we now refer to as information technology (the telegraph and the
telephone), generated new problems: exploitation of workers and farmers, for
example, and new political possibilities enabled by “yellow journalism.” So did
rapid urbanization and immigration; the modern city was overcrowded, rife with
environmental dangers and crime.

The Progressive story asked: what institutions were best suited to dealing with
these problems? Their answer had a negative side — not the existing system of leg-
islatures, courts, and political parties —and a positive one — the new administra-
tive agencies guided by professionals deploying the findings of contemporary sci-
ence. Courts failed because they could intervene only episodically, when someone
happened to bring a case before them. The cases the judges saw gave them a view
of randomly selected parts of more general problems, and sometimes solving the
problem at hand would perversely make things worse elsewhere. And to the ex-
tent that problems like workplace safety came to the courts’ attention, the judges
lacked both the expertise and the capacity to impose appropriate solutions: they
might find railroads liable when they failed to provide workers with the equip-
ment to allow them to disconnect and reconnect railroad cars safely, but they
could not prescribe that the railroads use any particular system for doing so, even
when engineers knew what the best system was.

Legislatures wereinadequate in partbecause, dominated by politicians whose
primaryinterestlayinholdingontopowerratherthanadvancingthepublicgood,
they failed to address new problems as they appeared — or at least failed to do so
rapidly enough. By the time a problem became politically salient, the Progressive
story had it, too much social damage had been done. A more nimble and self-starting
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body that could identify problems rapidly — and without concern for whether vot-
ers cared about it enough to pressure their representatives — was needed. Further,
even when legislatures did address real problems, they lacked the expertise to
come up with the right solutions. Again, agencies staffed by professional experts
in specialized fields would do better.

On this account, legislatures would do best by identifying some general field
of regulatory concern (such as prices for shipping goods by railroad, workplace
safety, environmental degradation), creating an agency to deal with that field, and
instructing the agency to develop regulations that best promoted public welfare.
That latter instruction received the doctrinal label delegation. The Progressives ar-
gued that delegations probably had to be stated in quite general terms, such as
“public convenience and necessity” or, in a modern statute, “requisite to protect
the public health with an adequate margin of safety.”4 Congress could legislate
in more detail, and sometimes did so, but, according to the Progressive account,
broad delegations of regulatory authority were both inevitable and constitution-
ally permissible.

The breadth of the Progressive idea of science as the guide to public policy de-
serves special note. To them, science provided answers not merely to technical
engineering problems but to all sorts of social ills. Economists could determine
a “fair” rate of return on investment, for example. Sociologists could devise pro-
grams that would address the “root causes” of urban crime. Labor relations spe-
cialists knew how to mediate disputes between employers and workers in ways
that would avoid strikes.> As I suggest later, contemporary arguments about
whether or how much the administrative state should distinctively “follow the
science” flow in part from a similarly expansive understanding of what science
can tell us.

For students of administrative law, the first important revisionist work was
William Novack’s The People’s Welfare: Law and Regulation in Nineteenth-Century
America (1996), which illuminated a history of robust regulation at the state level
well before 1887. What, though, of the national level ? Writing in 1982, political sci-
entist Stephen Skowronek described the national government in the nineteenth
century as a state of “courts and parties.”® Several decades later, historian Brian
Balogh wondered about the “mystery of national authority” during that same pe-
riod.” More recently, though, legal scholar Jerry Mashaw found a “lost” history of
the administrative state.® Mashaw described scattered but persistently recurring
forms of national regulation starting in the early republic that looked almost ex-
actly like the forms of administrative governance that the Progressives celebrated.
Other legal scholars have identified broad delegations of authority from Congress
to executive branch officials from that same early period.?

These stories matter today because the Progressive story has come to generate
a response in the register of deconstruction.'® If, as that story holds, the modern

150 (3) Summer 2021 7



Introduction : The Pasts & Futures of the Administrative State

administrative state does not fit within traditional U.S. constitutionalism, and if,
asissurely true, the Constitution was not formally amended to address that state’s
novelty, it follows for deconstructionists that important aspects of the adminis-
trative state must be revised. For them, the Constitution demands that Congress
make major policy choices that, in the Progressive story, it has (improperly) dele-
gated to administrative agencies, and that courts rather than agencies determine
the scope of regulation that Congress has authorized. The revisionist story, in con-
trast, suggests that the contemporary administrative state is one of many possibil-
ities that the original Constitution enabled. A deconstructed administrative state
would of course be within the wide bounds the original Constitution created, but
so is the modern administrative state, and so would a reconstructed administra-
tive state. The revisionist story, that is, shifts our attention from constitutional
limits on the administrative state to the policy choices open to us today."

rankfurter, Landis, and Dickinson wrote about the administrative state in
the 1930s. By then, modern administrative agencies had become part of the
landscape. The New Deal produced a new group of “alphabet™ agencies,
the SEC (Securities and Exchange Commission) and the NLRB (National Labor
Relations Board) being the most politically prominent. Conservatives assailed
these agencies as unconstitutional and then, after the Supreme Court rejected
their constitutional arguments, shifted attention to what came to be known as ad-
ministrative law, a theretofore marginal legal category.
The attack combined several themes.'> The first sounded in good-government.
As each new agency was added to the system, a body of law developed about that
agency, without any attention to how that body of law was related to the law gov-
erning other agencies. Courts applied a plethora of “standards of review” that
differed in verbal formation and sometimes in practical application. Sometimes
the courts gave an agency’s findings great weight; at other times they found facts
anew. Reformers sought a unified body of administrative law, eventually codified
as the Administrative Procedure Act (APA), that would be, as the term was, “trans-
substantive”: thatis, the same no matter what subject matter the agency dealt with.
The other theme was straightforwardly political. The new administrative
agencies were out of control, dedicated to a transformation of the national econ-
omy that voters never truly endorsed. Suggestively, the initial proposals were to
impose a uniform set of standards across all agencies. Then, as they proceeded
through the legislative process, the proposals were pared down: the “traditional”
agencies like the Interstate Commerce Commission and the Federal Trade Com-
mission were dropped from the proposals’ coverage, and aggressive judicial over-
sight was to attend only the actions of New Deal agencies.
President Franklin Roosevelt understood the Walter-Logan bill that reached
his desk in 1941 as a challenge to the New Deal — and vetoed it. The good-govern-
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ment and political forces that had produced the bill remained in place, though,
and Roosevelt promised a study to develop a statute that unified administrative
law without threatening the advances, as he saw them, of the New Deal. The out-
come was the APA, which for more than three-quarters of a century has provided
the legal foundation for the administrative state.'3

tability in the basic document, of course, does not mean that the adminis-

trative state has been static. As Dudley and Strauss show, a second prolifer-

ation of administrative agencies occurred in the 1960s and 1970s: the Equal
Employment Opportunity Commission (1965), the Environmental Protection
Agency (1970), and the Occupational Safety and Health Administration (1970),
among others.

The politics associated with administrative law changed as well. As administra-
tive law scholar Richard Stewart has argued, the Progressive account of the admin-
istrative state’s rise, with its focus on expertise to advance the public good, ended
in the 1930s just as that politics was about to change.# Rather than seeing politics
as devoted to advancing the public good, scholars began to see it as the venue for
interest group bargaining and administrative agencies as one of the forums for
that bargaining. As such, they became targets for “capture” by the industries they
regulated. Reformers developed several responses, the most important of which
were expanded notions of standing to challenge agency action, which brought
new players into the bargaining game, and creating agencies with economy-
wide jurisdiction, which made them less susceptible to capture by any specificin-
dustry. Then, to recreate the synoptic view of problems that agencies were sup-
posed to take, the president began to assert greater powers of supervision.'>

The upshot is clear. The politics associated with administrative law came to re-
semble that associated with legislation: administrative agencies became bogged
down in exactly the same morass that legislatures were. They became inflexible,
unable to respond nimbly to new problems, and committed to established rou-
tines that had “worked” before even when they might not work well today. Neomi
Rao’s contribution to this volume identifies several important pathologies she as-
sociates with the contemporary politics affecting agency operation.®

Strikingly, the contemporary economic and social landscape appears to many
observers quite similar to the regulatory domain that Frankfurter and Landis de-
scribed as characterizing the late nineteenth century. Its most prominent feature,
perhaps, is rapid technological development, for which “the Internet” and “the
new social media” are shorthand. Demographic changes too are part of the land-
scape. Immigration changed the nation’s largest cities in the late nineteenth cen-
tury, and recent waves of immigration have changed smaller cities and even some
rural areas. The urbanization of the late nineteenth century is paralleled by a wid-
ening rural-urban gap in the twenty-first.

150 (3) Summer 2021 9
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And, important for our topic, contemporary forms of governance seem ill-
suited to deal with today’slandscape. The critiques the Progressivesleveled against
courts and legislatures remain on the table. Courts proved to be innovative in de-
veloping what civil procedure scholar Abram Chayes called “publiclaw litigation™
over school desegregation and prison.'” More recently, courts have entered “uni-
versal” injunctions, some of which aim at restructuring national policies rather
than the state and local ones with which Chayes was concerned. Universal injunc-
tions remain quite controversial, and they have proven more effective in blocking
policy than in developing it. As of today and probably for the foreseeable future,
these innovations are unlikely to spread broadly enough for courts to become gen-
eral regulators in response to novel challenges.

Legislatures are gridlocked, unable to address new problems with anything like
the alacrity that (some think) they demand. Legislators devote attention to prob-
lems that catch the public eye rather than those with deep roots that are largely in-
visible until they erupt into some policy disaster. And as I have already noted, the
administrative agencies that Frankfurter and Landis saw as solutions to judicial and
legislative failures are themselves caught up in what legal scholar Thomas McGarity
has called “blood sport politics,” unable to act quickly in response to new challenges
and equally unable to produce stable policy responses when they manage to act.'8

And finally, the idea of disinterested scientific expertise has come under sus-
tained assault from all sides. Some of the challenges are retrograde, as with cli-
mate change denialism, while some are purportedly sophisticated, as with post-
modernist critiques of science. Some, though, have substantial merit, mostly
because technocrats have in fact claimed that science provides more answers to
public policy problems than is possible.

I offer what will surely be a controversial example: the public policy response
to the COVID-19 pandemic. Epidemiologists and medical doctors gave us their
best estimates of the risks associated with various policy options (border closings,
mask mandates, temporary or prolonged curfews, and shutdowns) in light of the
information available to them when they estimated the risks. Economists gave us
their best estimates of the economic costs and, as Cass Sunstein emphasizes in
his essay in this volume, ballpark estimates of the costs to human life and health
associated with each option.'? Neither epidemiologists nor economists, though,
could tell us which policy we should adopt, in part because their estimates were
inevitably fuzzy and, under the circumstances, should have changed as informa-
tion accumulated and in part because, notwithstanding the economists’ best ef-
forts, only devoted technocrats believe that costs to the economy and costs to hu-
man life and health can be measured by a single metric. Technocratic-driven poli-
cy choices, which of course have to be implemented through politics, proved to be
unstable in the face of public skepticism about how much the experts really could
tell us. “Following the science” can bring policy-makers to the point where they
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could make reasonably well-informed choices, but “the science” could not and
did not tell them what choice to make.

erhaps, then, today’s administrative state is at a point structurally similar

to the one the government had reached in the late nineteenth century: new

problems posed by technological, economic, and social change, thrown at
a governance system whose institutions are ill-adapted to deal with them. If so,
what institutional responses might there be? After noting the possibility that the
current situation is hardly as dire as deconstructionists and reconstructionists
suggest, [ describe the available institutional responses as deconstruction, tweak-
ing, and reconstruction, acknowledging that the categories are not separated by
sharp boundaries.

Perhaps, as Sunstein suggests, we should recommit ourselves to the Progres-
sives’ technocratic vision, in the contemporary form of a comprehensive cost-
benefitstate. To Sunstein, skeptics about monetizing all sorts of costs and benefits
are simply mistaken. On this view, students of the modern administrative state
should do their best to show legislators and those they represent that cost-benefit
analysis produces regulatory decisions that are better than any available alterna-
tive. Here David Lewis’s observation that the modern administrative state has
been battered by decades of criticism of its performance comes into the picture.>°
We should tout such major successes of regulation as the dramatic improvement
in the nation’s air quality to show that the modern administrative state works
rather well. The point generalizes: regulating well is the best way to vindicate
technocrats’ claims about the contributions they make to public welfare.

If the administrative state is not working well, though, what to do? In early
work, Stewart glimpsed the possibility of deconstruction but thought that it could
not take the forms most prominently offered by the administrative state’s conser-
vative critics.* Those forms were deregulation and privatization. Both would re-
move the state entirely from the domain of regulation.

Today, I think, we should focus on the administrative part of “deconstructing the
administrative state.” Deconstructing that state would mean dramatically scal-
ing back the activities of administrative agencies without becoming committed in
principle to no regulation at all. In a deconstructed administrative state, govern-
ments could regulate but would have to do so through detailed legislation rather
than through delegations to administrative agencies. Privatization would mean
not the complete transfer of authority to private corporations, but rather the de-
sign and interpretation of contracts between governments and those companies.
The law of privatization would focus on what contract terms would best accom-
plish the purposes lying behind privatization, which typically involve taking ad-
vantage of entrepreneurs’ incentives to find cost-effective methods to achieve
public-regarding goals such as safety or education.

150 (3) Summer 2021 11
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Tweaking the administrative state today is a modestly conservative program
to scale back judicially imposed additions (in the guise of interpretations) to the
Administrative Procedure Act. In their contributions to this Deedalus issue, Aaron
Nielson and Christopher Walker describe different routes to retrieving the APA’s
original goals of constructing an administrative law that gives proper scope to reg-
ulatory authority within bounds set by Congress, and Sean Farhang, in his essay,
describes how tweaking is already occurring.>* Placed in the argument developed
here, tweaking is motivated by the adverse effects of importing the interest-group
model of policy development into administrative law. Reducing the scope of “pub-
licinterest” standing to initiate or challenge administrative action would enhance
the agencies’ independent expertise. Taking seriously the APA’s requirement that
rules be accompanied (only) by a short description of their purposes would allow
agencies to replace efforts to “litigation-proof™ their rules by providing extremely
detailed explanation with efforts to develop better regulation. And, as Lewis em-
phasizes in his essay in this volume, tweaking the administrative state by fund-
ing it adequately would allow managers to get on with the work of regulating
well.

fforts to deconstruct and tweak the administrative state have models to
build on. Reconstruction, in contrast, requires more imagination, even
speculation. Artificial intelligence and automated regulation, discussed by
Bernard Bell and Cary Coglianese in this volume, provide some hints of possibili-
ties and might soon give us something like a proof of concept about a reconstruct-
ed administrative state.>3 So do Beth Noveck’s descriptions in her essay of recent
uses of big data in regulatory design and enforcement.>4
An implicit exchange between Walker and Charles Sabel and Jeremy Kessler
illustrates some possibilities. Both essays note that regulators have begun to use
“guidance” documents — formally, statements about an agency’s plans for imple-
menting its interpretation of the statutes it is charged with enforcing - as forms
of regulation. Though, in form, guidance documents merely state intentions, the
targets of regulation, facing the possibility that they will have to mount an expen-
sive defense of their practices, have strong incentives to conform to the agency’s
interpretations, which thereby have the same effect that a full-fledged regulation
would. Except, as Walker observes in his essay, under current interpretations of
the APA, targets who could readily challenge a statutory interpretation embodied
in a regulation face substantial obstacles in obtaining judicial review of an inter-
pretation offered in a guidance document. Echoing many others, Walker would
tweak the current regime by expanding the opportunities to obtain judicial review
of regulation by guidance.
In their essay, Sabel and Kessler, in contrast, place guidance in a broader
framework.>> As I have already noted, the Progressive themes of rapid technolog-
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ical change have reemerged in thinking about reconstructing the administrative
state. Sabel and Kessler see regulation by guidance as an innovative response to
such change. Administrative law in its current form makes it time-consuming and
costly for an agency to regulate by rule — one source of ossification. By the time
an agency can work through rule-making, the problem it is trying to address will
have changed shape. Regulation by guidance, Sabel and Kessler argue, restores the
nimbleness and flexibility that modern governance requires.

But, in their view, it offers more. Retrieving ideas offered a century ago by Pro-
gressive philosopher and political theorist John Dewey, they argue that regulation
by guidance is one of a family of alternatives to command-and-control or pre-
scriptive regulation that can yield policies that can be adjusted to produce increas-
ingly beneficial outcomes. They see regulation by guidance as similar to a more
familiar form: regulation by output rather than input. Regulation by output sets
goals that regulated companies or other regulated entities must reach —levels of
pollution emitted, for example —and lets the regulated entity figure out how to
reach them. The Deweyian insight is that the agency can then observe the choices
the companies make and use that information to push forward more prescriptive
regulations. Similarly with regulation by guidance: agencies can see how the enti-
ties they regulate respond to the incentives the guidance documents provide and
deploy their expertise to evaluate the effectiveness of alternative responses, then
move to more prescriptive regulation, or to less regulation, if experience shows
that things are going reasonably well.

One feature of a reconstructed administrative state, then, might be building
the process of learning-by-doing into the state’s institutions. But, we might ask,
who is to do the “doing” ? One feature of the blood-sport politics of contemporary
administrative law is deep contention over who gets to be a member of the lead-
ership of today’s alphabet agencies. Combine this with the “deliberative deficit”
Avery White and Michael Neblo identify in their essay and the imaginative possi-
bilities for substantial institutional innovation open up.2®

White and Neblo put on the table the possibility of regulation by an administra-
tive law parallel to the citizens’” assemblies and similar bodies that have been used
to develop policies across a range of topics. Within this framework, a “modest”
program would have a central body prescribe regulatory goals and have citizens’
assemblies devise implementation techniques appropriate to their local circum-
stances. That program can be founded upon the Deweyian idea that ordinary peo-
ple combine common sense with local knowledge in ways not readily accessible to
regulators more removed in time and space from the point of implementation.*”

A more ambitious program would take participatory budgeting exercises as
a model. The legislature would single out a relatively discrete problem, such as
waste-water pollution at some industrial facilities. Groups of citizens would meet
locally (both where the plants are located and where the plants’ products are con-
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sumed), discuss and debate regulatory proposals, and send the one they adopt to
the next level, where another citizens’ assembly would debate the various propos-
als they received, adopt one, and again send it up to the next level, ultimately with
a single policy adopted, perhaps by a regulatory agency or a legislature, but per-
haps instead by a “grand” national citizens’ assembly.?8

Avariant would use a single, relatively small citizens” assembly as the sole deci-
sion-maker. In this model, a host of such assemblies is convened. Each deals with
a single regulatory problem, defined narrowly (such as disposition of polluted
waste water from fracking operations) or broadly (such as enhancing air quality in
specified locations).?? Members, who we can describe as “members of a regulatory
agency,” are chosen at random from the general population, compensated appro-
priately for their time, provided with general information about the problem, au-
thorized to call upon whatever experts they think will be helpful, and - crucially -
charged with coming up with fully enforceable regulations. With a large number
of these “participatory regulatory agencies,” every citizen would have some op-
portunity to be a lawmaker in some regulatory domain, satisfying at least some
definitions of democracy, through a deliberative process.

f course I have pushed the suggestions from the contributions to this
Dcedalus issue far beyond the limits of any individual essay. Yet in my
view, serious consideration of deconstructing and reconstructing the ad-
ministrative state requires highly speculative proposals coupled with small-scale
efforts to provide proof of concept.3°
The modern administrative state emerged in the late nineteenth century and
took its current form in the late twentieth century. It was shaped by economics,
technology, politics, and, of course, the U.S. Constitution. If it is to be reconsid-
ered — defended anew, deconstructed, or reconstructed — those same forces will
come into play, or perhaps better, have already come into play. From my narrow
perspective as a constitutional lawyer, the next step will be to see whether or how
any new form of the administrative state can be accommodated to the existing
Constitution, or an amended one.
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How the Administrative State Got to
This Challenging Place

Peter L. Strauss

Written for a dispersed agrarian population using hand tools in a local economy,
our Constitution now controls an American government orders of magnitude larg-
er that has had to respond to profound changes in transportation, communication,
technology, economy, and scientificunderstanding. How did our government get to
this place ? The agencies Congress has created to meet these changes now face pro-
found new challenges : transition from the paper to the digital age; the increasing
centralization in an opaque, political presidency of decisions that Congress has as-
signed to diverse, relatively expert and transparent bodies; the thickening, as well,
of the political layer within agencies themselves; and the increasing judicial use of
analytic techniques invoking the expectations of those who wrote the Constitution
so long ago and in such different circumstances. Never easy, findingthe appropriate
balance between law and politics presents major challenges today.

s the United States enters the third decade of the twenty-first century,
almost two-and-a-half centuries after its Constitution was written, its
federal government employs more than two million civilian employees."
Of these, more than 1,800 work directly for the President, in the Executive Office
of the President (EOP). Virtually all the remainder — outside the seventy thousand
or so employed by Congress and the federal judiciary - work in hundreds of gov-
ernment agencies and other institutions, performing tasks assigned to them by
congressional legislation.>
Our Constitution’s text addressing America’s government (as distinct, that
is, from the particular institutions of Congress and the presidency itself ) has
not been amended since the founding. Although conservative and libertarian
voices increasingly insist that, absent amendment, only the founders’ under-
standings can be honored, our Constitution must somehow be understood in
relation to today’s dramatically different circumstances, if our government is
to continue functioning. In 1791, the first American census reported a popula-
tion of 3,929,214 inhabiting an area of 864,746 square miles, roughly one percent
of today’s population, and one-quarter its present area with, corresponding-
ly, a much lower population density. Its economy was predominantly agrarian,
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leavened by small, local artisans and other businesses dealing directly with cus-
tomers. Both travel and communication were impeded by distance, the means
of transportation, and the available communication technology. The first Con-
gress to meet once the Constitution was ratified created a Post Office and De-
partments of War, Navy, Foreign Affairs, and Treasury, each in unique ways suit-
ed to its responsibilities; this new government employed few civil servants to
manage all its affairs. The first serious count of federal civilian employees, in
1816, reported that they numbered 4,837.3

While the Constitution has not changed, Congress has repeatedly created new
Departments and new administrative agencies to meet problems arising as the na-
tion and its economy matured. Its reactions to steamboat boiler explosions and
fires on navigable American waters, with their high cost in lost lives and property,
early illustrated its resourcefulness. An Act of 1838 created a licensing scheme in
the Department of the Treasury, requiring various safety measures and providing
for twice-a-year inspections by engineers appointed by U.S. district court judges.
When this proved inadequate, Congress in 1852 created a Steamboat Inspection
Service (SIS) headed by nine presidentially appointed regional inspectors em-
powered to oversee local inspectors the Secretary of the Treasury could discipline
and to adopt implementing regulations. To refine this administrative structure, an
1871 law created a central office and emphatically reframed SIS authority to adopt
governing regulations. Measures around the turn of the century placed all service
employees except those presidentially appointed into the Civil Service, moved
the SIS from the Treasury into the new Commerce and Labor Department, and
again heightened its regulatory authority. The result, wrote leading legal scholar
Jerry Mashaw, was to combine “something of the ‘New Deal” independent, reg-
ulatory commission and ‘Great Society’ health and safety regulation by delegat-
ing administrative authority to a multimember Board that combined licensing,
rulemaking, and adjudicatory functions.”4

As community-based artisans were replaced by factories and new forms of
transportation and communication created a national economy, Congress re-
peatedly expanded federal administration, establishing government bodies to
respond to such risks as discriminatory railroad freight charges, railroad equip-
ment causing workplace carnage on the Civil War’s scale, impure foods that sup-
plied national markets, unethical behaviors by large manufacturers and distant
suppliers affecting those markets, and actions presenting unacceptable risks to
the national economy. The states created public utility commissions, often sep-
arate from the elected executive, to control the behaviors of natural monopolies
like electric utilities, telephone companies, or (in the countryside) railroad lines.
Congress sometimes placed the regulatory bodies it created in conventional Cab-
inet Departments; but increasingly it created multimember bodies — the Inter-
state Commerce Commission and the Federal Reserve Board, for example — that
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it placed outside the conventional executive government structure dominated by
the President and Cabinet Secretaries.

At the beginning of the twentieth century, “administrative law” emerged as
a distinct public law discipline in response to these societal changes. The federal
Constitution presumes the existence of a government, yet it defines the powers
and responsibilities of only the three institutions at its head: Congress, the Presi-
dent, and the Supreme Court. This was deliberate. The draft sent to the committee
concerned with Article II in mid-August of 1787 proposed summarily to define a
handful of particular Departments and their responsibilities, and to create a coun-
cil modeled on parliamentary lines, while explicitly reserving to the President the
right of decision after receiving its advice.> The draft of Article II returned to the
Constitutional Convention, and adopted by it, rejected this approach. It empow-
ered Congress to create all executive institutions below the President as well as
any federal courts below the Supreme Court.

Anticipating those creations, the Constitution’s spare text refers both to De-
partments and to their heads, and requires the Senate’s consent to presidential
appointment of the latter. It vests all executive power in a single elected President,
charged with seeing that Congress’s laws would “be faithfully executed.” Yet in
defining the President’s power in relation to the domestic government Congress
was to create, and in contrast to the draft it rejected, the Constitution does not
provide that the actions that government takes are to be the President’s; it says
only that he may “require the Opinion, in writing, of the principal officer in each
of the executive Departments, upon any subject relating to the duties of their re-
spective Offices.” Like the “faithful execution” clause, this language accepts that
actual administrative duties will be placed in others than the President himself.
Just what Departments there would be and how they would be organized — and
in what relationship to the President, Congress, and the courts — was unstated.
Our government is, in effect, the hole in our Constitution, a hole Congress has
been filling with a remarkable variety of public and quasi-public institutions, pos-
sessing varying powers and responsibilities and in varying relationships with the
President, Congress, and our courts, ever since.

Studying the institutions that the Constitution defines, then, could no lon-
ger suffice. Administrative law emerged as the discipline concerned with the ac-
tions of these manifold institutions. Congress, vested with legislative power,
quickly understood that it was incapable of foreseeing the hazards the changes
were bringing or providing for their control with the necessary speed and detail.
Courts, looking at past events through spectacles fashioned by the prior gener-
ations’ perspectives, were poorly equipped to meet contemporary social needs.
If the President ever had been capable of exercising personal control over all im-
portant government actions, that time quickly passed, and it early came to be un-
derstood (as the “Opinion, in writing” and “faithful execution” clauses entail)
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that governmental duties were the direct responsibility of the institutions Con-
gress had created to perform them.® In 1920, following the creation of the Federal
Reserve and the Federal Trade Commission earlier in the twentieth century, nine
Cabinet Departments (many housing within themselves discrete administrative
bodies like the Agriculture Department’s Forest Service) and at least two dozen
distinct federal governmental bodies with regulatory responsibilities employed
about 691,000 civil servants - now organized into a permanent Civil Service cho-
sen for merit, not political connection —under the direction of a much smaller
number of politically appointed officials.

The Great Depression of the 1930s brought in its wake the New Deal, reflect-
ing new ambitions and activities, and greatly enlarging the national government.
One consequence was the creation of the Executive Office of the President, quite
small initially, to advise the President in his relations with the expanding network
of government Departments and agencies. Another, spurred by the organized
bar’s pressure for more formal administrative procedures, was a remarkable em-
pirical study of the procedures the federal government’s many administrative
agencies actually followed. This study informed the drive for greater uniformity,
transparency, and control of agency actions that led, at the end of World War 11,
to the unopposed congressional enactment of the federal Administrative Proce-
dure Act (APA) to govern the most formal elements of administrative action. This
happened at a time when these actions were generally considered to be objective
means of applying expertise to social issues, apolitical in their fundamental na-
ture. The APA has since endured without significant amendment of its most cen-
tral elements, but today, as the possibilities of apolitical expertise have come into
question, its processes and their subjects have become highly politicized. The ex-
tent of national regulation is being hotly contested, the APA’s procedures have
been brought back to Congress’s attention (albeit without, to date, significantleg-
islation actually to change them), and the Trump administration took dramatic
steps to politicize administrative processes.

When the APA was enacted, the principal focus of federal regulation was on
high-consequence government actions involving regulation of individual actors,
often economic in nature: for example, setting railroad rates, or choosing the
routes an airline would be permitted to fly. These actions had long been taken af-
ter trial-like administrative procedures of considerable formality that judicial de-
cisions essentially treated as a constitutional necessity (on-the-record adjudica-
tion, in the APA’s terms, including a formal process for rate-making that, although
denominated “rulemaking,” strongly resembles what it requires of formal adju-
dication). Much of the political momentum the New Deal changes generated to
define federal administrative procedures focused on these high-consequence de-
cisions, which would directly affect the economic well-being of a particular rail-
road, airline, or telephone carrier. For almost two decades after the APA’s adop-
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tion, economic regulation associated with trial-like procedures was the central fo-
cus of its use.

Yet the APA also provided less formal “notice-and-comment” public proce-
dures to govern agency adoption of regulations having a more general impact than
would a single decision about a particular license, rate, or route. Such rules are, in
effect, secondary legislation. If valid, they have the force of statutes, yet they are
adopted by executive agencies, not by Congress. Rulemaking within the frame-
work of enabling statutes had long been judicially tolerated, as long as those stat-
utes provided a framework of intelligible standards that permitted courts to as-
sess their legality. (Early in the twentieth century, for example, the Supreme Court
had upheld a statute authorizing the Secretary of Agriculture to adopt regulations
to secure the objectives of the national forest lands under his administration, and
permitting criminal enforcement of one of those regulations, which the Secre-
tary had adopted to control the grazing of sheep there.) For a quarter-century,
rulemaking was little studied by either students or scholars of administrative law.

The late 1960s and 1970s brought profound changes. New statutes discarded
or dramatically restructured much economic regulation and closed the agencies
responsible for it (for example, the Interstate Commerce Commission, the Civil
Aeronautics Board, the Federal Power Commission, and elements of the Feder-
al Communications Commission), as economists persuaded Congress that such
regulation inappropriately constrained the operation of economic markets and
the entry of new competitors into them. Increasing concerns about the transpar-
ency of government records, in the wake of McCarthyism and developing civil
rights struggles, produced the Freedom of Information Act (FOIA) and then the
Privacy Act that would bloom beyond all expectations; they contributed as well
(along with significant concerns about the administration of welfare programs) to
focused attention on the procedural rights of individuals caught up in both crim-
inal and administrative disputes with the government. Now courts were persuad-
ed that citizen-government relationships potentially involved entitlements, not
merely beneficiary-benefactor relations; this “due process explosion” dramati-
cally expanded both the caseloads of agencies dealing with individual relation-
ships with government and the formality of the decision processes those agencies
employed. In the wake of these developments came dramatic growth in the public
provision and subvention of legal services.

At the same time, courts found in the importance of interests that statutes
called on government to protect — such as aesthetic, recreational, or similar bene-
ficiary interests — sufficient reason to permit judicial challenges to administrative
decisions affecting them by anyone suffering their concrete impairment. These
findings considerably expanded the set of persons having standing to challenge
government actions. Combined with the possibility of challenging government
regulations immediately upon their adoption, before their enforcement, it was
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now possible for citizens or non-governmental organizations (NGOs) represent-
ing them to challenge regulations for having done too little, not too much, to pro-
tect the interests Congress had made an agency responsible to regulate. Regula-
tors thought to have been tamed (“captured”) by the “daily machine-gun-like
impact” of their interactions with the regulated now had to be concerned, as well,
with the possibility of challenge from others.” The Audubon Society and the Sier-
ra Club first appeared as litigants in federal court in 1969 ; by mid-June 2020, the
number of their appearances stands at 2,335, having steadily increased decade at-
ter decade.?

Perhaps the most dramatic changes resulted from new public concerns about
health, safety, and the environment, leading both to the enlargement of some ex-
isting regulatory authorities, such as the Food and Drug Administration, and to
the creation of new ones, including the National Highway Traffic Safety Admin-
istration, the Occupational Safety and Health Administration, and the Environ-
mental Protection Agency. Rulemaking was often the most influential procedure
these agencies employed, and they used it in ways profoundly affecting whole in-
dustries (and, through them, the national economy). All automobile manufactur-
ers would now have to equip their vehicles in prescribed ways; all factories us-
ing benzene would have to control their workers’ exposure to it; all coal-burning
electric utilities would have to reduce the pollutants their smokestacks emitted.
These high-impact rulemakings and their associated rulemaking procedures rap-
idly drew the attention of scholars, the courts, and “public interest” litigators as-
serting that agencies had failed adequately to protect the interests that statutes
made them responsible to secure.

Although the courts eventually discredited efforts to convert the procedures
used in these important rulemakings into a species of trial process (on the judicial
model), they nonetheless interpreted the APA’s sparse language about rulemaking
in ways that substantially embroidered its transparency and its demands. Perhaps
building on FOIA’s clear commands, the courts now required agencies to expose
scientific reports and similar data as elements of the statutory comment process.
Although the APA’s language permits notice for comment of merely “a descrip-
tion of the subjects and issues involved,” courts required a new round of commen-
tary for regulations that were not a “logical outgrowth” of the proposal made. And
although Congress in 1946 would likely have expected judicial review of rulemak-
ing to be like the light-fingered touch its statutes ordinarily received, now courts
undertook to assure themselves that the agencies had taken “hard looks” at the
issues they resolved: addressing significant comments filed by interested per-
sons, demonstrating sound reasoning, and revealing a reasonable connection to
the materials available to them. Richard Stewart, in influential scholarship, aptly
characterized these developments as requiring a “paper hearing” comparable to
legislative hearings, and as appropriately recognizing the differing claims on ju-
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dicial respect owing to legislative action and administrative action.? By the 1980s,
these developments had all become firmly established in the legal framework.
Few voices were to be heard challenging their appropriateness.

s early as the Nixon administration, the model of administrative bodies

as objective, essentially apolitical actors came into intellectual question,

as neoclassical economic views and associated political science “public
choice” theories took hold. Administrative agencies—and consequently their
processes — have become considerably more political, and formalism and origi-
nalism have become more characteristic of judicial approaches to the issues of ad-
ministrative law. Before dealing with these changes, however, which considerably
predate the Trump administration, it is useful to give brief attention to another,
whose consequences for the administrative state and regulation are only begin-
ning to be felt: the transition from the paper to the digital age.

When agency adjudications and rulemakings had only paper records, partic-
ular items were discrete and existed in limited copies. Filing cabinets were phys-
ical, and their searchability depended on their organization and, perhaps, index-
ing. Parties to an adjudication would be entitled to receive copies of each doc-
ument filed, and that filing would occur in a ritual order generally providing an
opportunity for response. Notice-and-comment rulemakings, on the other hand,
lacked discrete parties; all interested were entitled to comment. Comments were
tiled only with the proposing agency, and all comments — in support or in opposi-
tion — could be filed at the one deadline the agency had set to receive them. There
was no provision for seeing others’ comments or responding to them. Although
FOIA permitted anyone to ask to see all filed comments, this right was indepen-
dent of the rulemaking itself, and hardly practical for any proposal inviting wide
participation. Save how an agency might choose to engage with the outside world
while processing comments — a process itself constrained by the paper record -
the agency essentially had a monopoly on the information that had come to it. To
the extent information is power, the agency was where the power was.

The transformation of government records from paper to digital formats has
worked extraordinary changes. FOIA searches have been complicated by the new
phenomenon of email chains combining many documents in one stream, but the
capabilities of electronic search have also greatly eased them. Much more impor-
tant, now that desired words, concepts, or references can be found almost instan-
taneously where they occur, searching government records generally has been
transformed. As statutes now command, agencies have placed data and docu-
ments online in public electronic agency libraries —a veritable explosion in the
transparency of governmental work and work-product. Regulations.gov, a unified
site for notice-and-comment agency rulemaking, has simplified public participa-
tion, and now anyone interested can review filed comments and respond to them.
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One consequence may be a certain loss of effective agency power in relation to the
White House; since what is in the government “cloud” can be as easily viewed in
the EOP as in the agency itself, agencies have lost any informational advantage the
paper age had given them.

Governmental sharing of data sets and research results has fostered new possi-
bilities for public-private actions: use of its geologic data permitted a private NGO
to demonstrate the possible impacts of rising sea levels; a public database report-
ing toxic substance discharges, searchable by ZIP code, has encouraged discharge
reductions that regulations do not yet require; and agency safety ratings influence
consumer and manufacturer behaviors alike. If sensors embodied in waste dis-
charge outlets or complex machinery provide signals to agencies as well as to their
makers, agencies may be able to use artificial intelligence (AI) to identify more
rapidly any issues warranting their response. The filing now of required reports in
electronic form would also permit the automated creation of data sets. Indeed, the
possibilities of artificial intelligence for learning from data — whether rulemaking
comments or data collected from inspections, filed electronic reports, or other
available data sets — have only begun to be explored. Although these possibilities
are indeed exciting, one must remain aware that Al and algorithms are only as re-
liable as the humans monitoring and creating them.

On now to the issues of increasing political control and the associated dis-
placement of the view that administrative action is justified by its objective exper-
tise. The displacement was first evident in contexts of straightforward econom-
ic regulation. Bodies like the Interstate Commerce Commission (ICC) and Civil
Aeronautics Board (CAB) came to be seen as having been captured by the very en-
tities they were supposed to control, acting inefficiently in contexts where market
competition would produce efficient results.’® Pointing out mismatches in regu-
lation failing adequately to account for the possible impact of market operations
on corporate behaviors, then Harvard Professor, and now Supreme Court Justice,
Stephen Breyer’s Regulation and Its Reform™ underlay Congress’s choice to end the
CAB and then the ICC, and to alter the responsibilities of other bodies, such as the
Federal Maritime Commission, substantially. The consequence was significantly
diminished economic regulation. Here, in eliminating “captured” regulators and
empowering competitive markets, the impact of defeating the “expert agency”
model was simple deregulation.

But in the realms of health, safety, and environmental protection, regulation
depended on science - that is, on expertise. Competition had not produced safer
cars, cleaner water or air, or workplace safety. Although the development of in-
formation regimes, marketable permits for pollutants, and the like might eventu-
ally provide the means of lessening direct regulatory commands — and regulators
would learn the virtues of framing standards to be met rather than issuing com-
mands defining precisely what must be done —none of these techniques would
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work well to provide accurate information, monitor the use of permits, or define
the standards to be achieved, in the absence of a regulatory apparatus. Despite
the occasional termination of agency mandates, then, administrative government
continued to grow, and the political opposition to regulatory measures denigrated
the possibility of objective science and promoted political controls.

In a brilliant 2008 article, then Professor and current Judge David J. Barron
called attention to complementary trends that, since the administration of Pres-
ident Nixon, had steadily promoted the political control of ostensibly science-
based regulation: its centralization in the White House and the thickening of the
political layer within the agencies themselves.'

Centralization first, the phenomenon that has attracted the bulk of scholarly
attention in recent years. The Executive Office of the President, the White House
collective providing the President with his best means for understanding and in-
fluencing administrative action, has grown from the six advisors President Frank-
lin D. Roosevelt chose at its creation to more than 1,800 people; today, as in the
Obama administration, it includes “czars” the President alone selects and charges
with overseeing choices that Congress has assigned to Senate-confirmed agency
heads. For internal agency political appointments, as well, loyalty to White House
policy preferences has become the dominating consideration. One expression of
this decades-long development can be seen in President Trump’s apparent prefer-
ence to have “acting” officials responsible for administration, rather than appoin-
tees subject to the potentially conflicting loyalties that can come from the process
of Senate confirmation; reportedly, he had empowered a young White House as-
sistant simply to instruct agency heads whom to appoint to subordinate political
posts Congress authorized them to appoint, as constitutionally it may."3

Rulemaking’s emergence as an activity having major impacts on the national
economy has prompted steady growth in White House initiatives to gain control
over its outcomes. These initiatives first appeared under the rubric of presiden-
tial oversight and coordination, drawing directly on the President’s constitution-
al power to “require the Opinion, in writing, of the principal officerin each of the
executive Departments, upon any subject relating to the duties of their respective
Offices.” They moved inexorably from White House supervision and advice to
White House control. This development of White House direct engagement, be-
ginning with President Carter’s Executive Order 12044, was well captured in the
introduction to a 2017 Brookings Institution’s analysis, Evaluating the Trump Ad-
ministration’s Regulatory Reform Program:

The regulatory process has been the rare policy area in which presidents from the two
major parties have broadly agreed, building on each other’s efforts over the course of
decades:
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* President Carter formally launched White House oversight of major regu-
lations (those with an estimated annual economic impact of at least $100
million) issued by executive branch agencies with Executive Order 12044,
which mandated that agencies conduct regulatory analyses before issuing
major rules, including a consideration of their economic consequences, but
did not require balancing costs against estimated benefits.

* President Reagan replaced Carter’s order with Executive Order 12291, which
was the first to require that agencies explicitly balance estimated benefits
of major regulations against their costs, assuming their underlying statutes
permit it, stating that “regulatory action shall not be undertaken unless the
potential benefits to society for the regulation outweigh the potential costs
to society.”

* President Clinton replaced that order with Executive Order 12866, which
shifted from the requirement that benefits “outweigh” costs to the require-
ment that benefits “justify” costs, stating that “each agency shall assess both
the costs and the benefitsof the intended regulation and...propose or adopt
aregulation only upon a reasoned determination that the benefits of the in-
tended regulation justity the costs.”

* President George W. Bush lightly amended E.O. 12866 through Executive
Order 13422 (later revoked by President Obama), extending the White
House oversight requirements to guidance documents issued by executive
branch agencies.

* President Obama’s Executive Order 13563 reaffirmed the principles estab-
lished in E.O. 12866, including that agencies should propose or adopt a reg-
ulation only if “benefits justify its costs.”*4

President Trump’s executive orders on rulemaking, and insistence on speedy
deregulation, strongly asserted presidential prerogatives of control. Consistent
with his project to lift the heavy hand of government off industry’s back, these
executive orders stressed the elimination of existing regulations. They forbade
agencies to issue new regulations without, in effect, White House permission,
permission conditioned on a showing that the totality of costs the agency’s rules
imposed on the regulated would not then exceed a figure annually set by the Of-
fice of Management and Budget (the largest element of the EOP). What future
benefits the rules might confer - or, for that matter, what benefits rescinded rules
would have provided — were irrelevant. Perhaps unsurprisingly, the overwhelm-
ing majority of purported rescissions were found unlawful by courts in which they
had been challenged, often for the haste of their adoption and for failures of rea-
soning. Examples include the Supreme Court’s rejection of a citizenship question
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in the census, and of the attempted recission of President Obama’s program of de-
ferred action on “dreamers.” From the writer’s perspective, the more important
observation is that Congress has placed these rulemaking responsibilities in the
agencies, not the President, and that the steadily tightening presidential grip on
these judgments (especially taken together with the increasingly partisan road-
blocks in Congress) takes us back to George I11, not to Philadelphia.

Politicization, then. The thickness of the political layer inside agencies has
grown as well. Political scientist B. Guy Peters recently observed that,

A president in the United States can appoint approximately four thousand people to
office, and four or even five echelons of political appointees may stand between a ca-
reer civil servant and the cabinet secretary. In the United Kingdom each ministry will
only have a few political appointments other than the minister or secretary of state
in charge - the largest number now is the Treasury with six appointments — but even
then, the major interface between political and administrative leaders occurs between
the minister and a single career civil servant, the permanent secretary.*

While political layering is rising in UK agencies too, a particularly dramatic
American shift occurred during the Carter administration, when Civil Service re-
forms moved essentially all civil servants with policy responsibility into a Senior
Executive Service (SES), subject to much greater levels of control by the agen-
cy’s political leadership than the Civil Service had permitted. The Trump admin-
istration’s Secretary of the Interior Ryan Zinke reassigned many in his Depart-
ment’s SES staff to jobs unsuited to their abilities. Presidents long regarded the
departmental and agency Inspectors General that Congress created in the same
Civil Service reform statute as desirably nonpartisan, apolitical internal monitors
of agency action, and permitted their service to span changing administrations.
For President Trump, however, the signs of “disloyalty” suggested by inquiries
into the actions of agency political leadership repeatedly became an occasion for
dismissal.

Yet if the President’s “taking control over the national administrative process
... gets things done [and] brings coherence where none existed before,” Profes-
sor Barron asks, “then what of social learning? What of alternative regulatory ap-
proaches? What then of the long view ?”” He continues:

The concern reflected in such questions...lies at the heart of what makes increased
centralization and politicization so potentially troubling. These developments... have
made the federal agencies increasingly ill-suited to perform their customary role of
providing a mechanism for social learning. . .. [A] powerful institutional logic has
increasingly made the federal bureaucracy a fully committed member of the White
House regime....[W]e should...be looking for ways to ensure that alternative voices
are brought into the mix nonetheless.'
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urn now briefly to the courts and to the remarkable range of debates in

and about them currently roiling the world of administrative law. When

the APA was adopted, law school instruction about administrative law
was largely concerned with the use of courts to control administrative process-
es, not political controls; courts, like agencies, were generally viewed as a collec-
tion of experts trained to act on the basis of objective and apolitical factors (“the
law” and “justice”). The emergence of legal realism in the academies and prom-
inent Supreme Court actions with high political valence (President Roosevelt’s
Court-packing plan, defeated by the New Deal’s “switch in time” —in itself, one
might think, a commitment to that apolitical view — and the civil rights decisions
of the 1950s) may have contributed to an erosion of that view. Yet the academ-
ic framework of administrative law instruction was captured in the title of Louis
Jaffe’s magisterial work Judicial Control of Administrative Action.'?

The emergence of rulemaking brought the politics of administrative action to
the forefront and contributed (alongside reactions to the liberalization of crimi-
nal procedures, civil rights litigation, and the abortion decisions) to the steadily in-
creasing politicization of the judicial appointments process. The Senate’s increas-
ingly partisan behaviors resulted in the abandonment of safeguards that had long
controlled presidential ambitions to project their administration’s influence far
into the future: respect for the inputs of Senators from states where vacancies had
occurred and for the views of the organized bar, and the effective need to secure a su-
permajority in the face of opposition to any given appointment. During the Trump
administration, Senate Majority Leader Mitch McConnell consistently gave the
highest priority to confirming the President’s nominations to the federal courts.'®
Given the relative youth of the appointments made, the views of those judges may
influence the outcomes of judicial decision-making for decades to come.

Perhaps not coincidentally, the legal framework for administrative law devel-
oped over the past decades has come into sharp question. Increasingly, courts are
reasoning with formality, relying on dictionaries to determine the “plain mean-
ing” of statutory terms, not attention to the political history of legislation, and
generally favoring the original understandings of statutes and the Constitution.
Serious questions are now being voiced about the lawfulness of Congress’s autho-
rizations of agency rulemaking and agency adjudication. Rulemaking authority
is characterized as a delegation of the “legislative power” only Congress can con-
stitutionally enjoy, not the authorization of executive actions of a character to be
found in every developed legal system. Agency adjudication is challenged as the
exercise of the “judicial power” the Constitution reserves to federal courts, not
executive action subject to judicial review. Long-established doctrine calling on
the courts to respect agency policy choices made within the scope of the authority
their statutes imperfectly define is being replaced by judicial decision about the
meaning of statutes for whose administration they are not responsible, and with
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whose complexity they are not familiar. The proposition that statutes can only
mean what their words could have been understood to mean at the time of their
enactment threatens the universally accepted “paper hearing” courts articulated
in response to the emergence of rulemaking’s significance decades after the APA’s
enactment. The titles and substance of two colleagues’ recent publications may
suggest the tension: Professor Gillian Metzger’s Harvard Law Review Foreword,
“1930s Redux: The Administrative State Under Siege,” and Professor Philip Ham-
burger’s book, Is Administrative Law Unlawful 2*9

These challenges have long underlain the world of American administrative
law and the realities with which it deals, and they can be expected to endure. In
recent times, a firestorm of other challenges has arisen that underscores both the
necessity of a functioning government capable of dealing with the perils of the
natural world, the economy, and human behaviors, and the political difficulties
of achieving these ends in our constitutional republic. Partisanship has rendered
Congress the “Broken Branch.”2° A rise of renewed populism, threatening de-
mocracies across the world,*' brought America the presidency of Donald Trump,
with its repeated seeming indifference to the rule of law and “unprecedented, his-
toric corruption.”? The President’s indifference also to the world of science, ev-
ident enough in his administration’s repeated rescissions of environmental stan-
dards and its refusals to take seriously the prospects created by climate change,
propelled the United States to the forefront of nations suffering from the scourge
of COVID-19, with its extraordinary challenges both to science and to an economy
it has brought to its knees. Simultaneously, the police killing of George Floyd in
Minneapolis has generated an understanding of institutional racism — of the fra-
gility that obscures from Whites the ways in which their economic place and their
perceptions have been built on a history of successful oppression of others — that
may transform the ways in which the landmarks of American administrative law
are understood.?3

acques Lipschutz’s monumental “Bellerophon Taming Pegasus” towers four

stories high over the portico of Columbia Law School, whence come these

words written in my fiftieth year there. Symbolically, it represents reason tam-
ing unreason: indeed, because Bellerophon’s head in the sculpture merges with
the wild horse’s body, it is man taming his own unreason. What a powerful meta-
phor for the work of law and perhaps, in particular, for the work of publiclaw! The
growing imbalance between reason and unreason in American administrative law
is the occasion for deep concern, and a major challenge for our collective future.
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Milestones in the Evolution
of the Administrative State

Susan E. Dudley

The modern administrative state, as measured by the number of agencies, their
budgets and staffing, and the number of regulations they issue, has grown signif
cantly over the last hundred years. This essay reviews the origins of the administra-
tive state and identifiesfour milestone efforts to hold it accountable to the American
people : passage of the Administrative Procedure Act in 1946, the economic deregu-
lation of the 1970s and 1980s, requirements for ex ante regulatory impact analysis,
and the establishment of White House review. These milestones reflect bipartisan
consensus on appropriate constraints on executive rulemaking, but they have not
succeeded in stemming the debate over the proper role for administrative agencies
and the regulations they issue. New milestones may include judicial interpretations,
legislative actions, and extensions to executive oversight.

hances are, ten years ago, most readers of this essay would not have been
familiar with the term administrative state. Now it is common in political
discourse. Use of the term on Twitter increased dramatically in early 2017
after President Donald Trump’s former strategist, Stephen Bannon, promised the
“deconstruction of the administrative state,” but its origins go much further back.
According to The Washington Post, Bannon was referring to “the system of tax-
es, regulations and trade pacts that the president says have stymied economic
growth and infringed upon U.S. sovereignty.” In this essay,  use administrative state
to mean the federal agencies that make up the executive branch — such as the De-
partment of Transportation, the Securities Exchange Commission, the Environ-
mental Protection Agency, and the Food and Drug Administration — which, pur-
suant to authority granted from Congress, issue regulations that carry the force of
law. It also includes several “independent” agencies that operate without direct
oversight from the president, although recent Supreme Court cases have raised
questions about how far that independence extends.
There is no question that the size and scope of the administrative state have
grown over the last century. Today, scores of federal agencies issue thousands of
regulations every year. The Code of Federal Regulations contains 242 volumes and
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more than 185,000 pages. That is four times as big as the U.S. Code of Laws passed
by Congress, which contains fewer than 44,000 pages.

Debate over the proper role for these agencies and the regulations they issue
emerged early in the twentieth century and led to different measures aimed at en-
suring they are consistent with the U.S. Constitution and accountable to elected
branches of government and the people. This essay traces the origins of the ad-
ministrative state, identifies several milestone efforts to hold it accountable to the
American people, and suggests what the future may hold.

aw and public administration scholars often attribute the term administrative

state to Dwight Waldo’s book of that title in 1948, although others point to

earlier use in both the United States and elsewhere.' By the time Waldo was
writing, debate over the proper role for administrative agencies had been raging for
several decades. While executive agencies and departments are as old as the repub-
lic itself, the scope and reach of the administrative state have expanded over time,
and with them, discussion of its proper role in the U.S. system of government.

Congress created the first modern regulatory agency, the Interstate Commerce
Commission (ICC), in 1887. As a 1977 Senate report put it, “for close to 100 years
Congress chose to exercise the commerce power directly, without the aid of reg-
ulatory agencies....By 1887, Congress saw a need for delegating part of the task of
regulating commerce.”* The bipartisan, seven-member ICC adjudicated between
railroads and shippers to regulate rates railroads could charge. In the decades that
followed, Congress established a variety of agencies to regulate interstate trade,
water and power, communications, commodity exchanges, and other areas of ac-
tivity. These agencies were often outside of executive departments and structured
to be somewhat independent of presidential control. Their members could only
be dismissed “for cause” (“inefficiency, neglect of duty, or malfeasance in office™)
in contrast to political appointees in executive departments who served “at the
pleasure of the president.”

Federal courts played an important role in drawing boundaries for these agen-
cies’ activities. Recall that the U.S. Constitution grants the legislative branch the
power to pass laws (Article I), it tasks the executive branch with administering
and enforcing those laws (Article IT), and it makes the judicial branch responsible
for interpreting the Constitution and statutes (Article III).

Until the early twentieth century, the courts interpreted the separation of pow-
ers implicit in Articles I through III of the Constitution as prohibiting Congress
from delegating its legislative powers to administrative agencies. In 1892, the Su-
preme Court declared: “that Congress cannot delegate legislative power to the
President is a principle universally recognized as vital to the integrity and mainte-
nance of the system of government ordained by the Constitution.” This is known
as the nondelegation doctrine.
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By 1928, the Supreme Court had softened this interpretation of the separation
of powers. It took a different view of the nondelegation doctrine in J. W. Hampton
v. United States, when it found that Congress could delegate legislative power as
long as the statute included an “intelligible principle” to guide executive action.*
That is, the Supreme Court said that delegation is constitutional as long as Con-
gress provides executive agencies with an unambiguous standard to guide rule-
making.

This interpretation was tested in the 1930s when the New Deal created nu-
merous new regulatory agencies, including the National Labor Relations Board
(NLRB) and the Securities and Exchange Commission (SEC) and increased the
jurisdiction of existing agencies, such as by giving the Department of Labor ju-
risdiction over wages and work hours. Opponents of the New Deal (those con-
cerned with the expansion of the administrative state) turned to the judicial
branch to constrain agency actions.> In 1935, in Panama RefiningCo. v. Ryan and
A. L. A. Schechter Poultry Corp. v. United States, the Supreme Court invoked the non-
delegation doctrine to invalidate two provisions of the National Industrial Recov-
ery Act.® The Court found the Act unconstitutional because it provided the pres-
ident (and private industry associations) “virtually unfettered” decision-making
power.”

However, two years later, the landscape changed, and the focus of adminis-
trative reform efforts shifted to Congress. After Roosevelt’s threat to “pack the
court,” the Supreme Court began to approve New Deal programs and agencies,
signaling that New Deal opponents’ “only remaining recourse was in Congress.”?

New Deal opponents were not alone in advocating for reforms. President Roo-
sevelt established the Committee on Administrative Management (known as
the Brownlow Commission) to recommend measures to reorganize the execu-
tive branch. His message to Congress accompanying the Brownlow report raised
concerns over the “chaos of establishments” with “overlapping, duplication, and
contradictory policies,” and concluded:

P13

The plain fact is that the present organization and equipment of the executive branch
of the Government defeats the constitutional intent that there be a single responsi-
ble Chief Executive to coordinate and manage the departments and activities in ac-
cordance with the laws enacted by the Congress. Under these conditions the Govern-
ment cannot be thoroughly effective in working, under popular control, for the com-
mon good.?

The president did succeed in reorganizing the executive, including establishing
the Executive Office of the President, but debate on the proper role of administra-
tive agencies continued. This debate paved the way for the first milestone in con-
straining the administrative state, almost a decade later: passage of the Adminis-
trative Procedure Act.
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he Administrative Procedure Act (APA) of 1946 followed more than a de-

cade of debate on the question of unconstitutional delegation and reflect-

ed a “fierce compromise” balancing the competing goals of bureaucrat-
ic expertise and legislative accountability.’® Its requirements — that regulations
be grounded in statutory law and an administrative record that includes public
notice-and-comment — continue to guide rulemaking today.

Legal scholar George Shepherd has provided a fascinating account of the
shifting coalitions and aborted efforts at administrative reform between 1937
and 1946." Early in that period, the American Bar Association (ABA) supported
legislation that would have created an administrative court to oversee adminis-
trative agencies, especially disfavored New Deal agencies, such as the NLRB, the
Department of Labor’s Wage and Hour Division, and the SEC. Progressive mem-
bers of Congress and the agencies themselves objected to these proposals and, in
response, President Roosevelt established the United States Attorney General’s
Committee on Administrative Procedure in 1939 to study administrative reform
and propose alternative legislation.

In 1940, Congress passed the Walter-Logan bill, with support from the ABA
and conservatives in Congress. President Roosevelt vetoed the bill, which would
have required agencies to present a record of findings supporting decisions and
issue interpretive rules after notice and opportunity for hearings. Perhaps most
important, it would have subjected agency actions to judicial review of jurisdic-
tional questions as well as whether they were supported by substantial evidence.'

The Attorney General’s Committee, composed of distinguished nongovern-
mental lawyers and a small staff, subsequently offered two bills, one drafted by
its majority and another by its minority. The majority’s bill offered small reforms,
codified some existing practices, and would have established an Office of Admin-
istrative Procedure to recommend further changes, as appropriate. The minori-
ty’s bill contained judicial review provisions similar to the Walter-Logan bill and
recommended that agencies first propose rules and receive public comment be-
fore issuing regulation. Congress debated these bills extensively in 1941 but set
them aside after the declaration of war on Japan and Germany that December.

The emergency powers used during the war constrained individual freedom
and, according to the ABA, “illustrated and emphasized the admitted defects of ad-
ministrative justice.”'3 However, the war also forced compromise and cooperation.
Shepherd notes that proponents of reform and the administration “sought to avoid
a pitched political battle during war; each side sought to avoid creation of a public
perception that it was willing to impede the war effort for partisan advantage in
other areas.”4 Bills introduced in 1944 attempted to find middle ground between
the administration, agencies, New Deal opponents in Congress, and the ABA.

These efforts reached fruition on June 11, 1946, when President Truman signed
the Administrative Procedure Act into law. It established procedures an agency
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must follow to promulgate binding rules and regulations within the area delegat-
ed to it by statute. Agencies must provide public notice of all rules and provide an
opportunity for public comment. Final rules are subject to judicial review to de-
termine whether they are “arbitrary, capricious, an abuse of discretion, or other-
wise not in accordance with law,” among other things. For administrative adjudi-
cations, in which the enabling statute calls for public hearings on the record, deci-
sions must be based on substantial evidence. As long as executive branch agencies
act within the rulemaking authority delegated to them by Congress, and follow
the procedures in the APA, recent courts have not found it unconstitutional for
them to write and enforce regulations. According to Shepherd:

The landmark Administrative Procedure Act of 1946 and its history are central to the
United States” economic and political development. The APA was the bill of rights for
the new regulatory state. In a new era of expanded government, it defined the relation-
ship between government and governed. The APA’s impact has been profound and
durable and represents the country’s decision to permit extensive government, but to
avoid dictatorship and central planning. The APA permitted the continued growth of
the regulatory state that exists today.'

Though there are indications that the tide may be turning, as discussed below,
the Supreme Court has not overturned legislation or regulation on nondelegation
grounds since the 1930s. Indeed, in 1989, the Supreme Court found that “in our in-
creasingly complex society, replete with ever changing and more technical prob-
lems, Congress simply cannot do its job absent an ability to delegate power under
broad general directives.”

Congress has supplemented the APA through legislation tailored to specif-
ic programs and passed government-wide procedural laws (such as the Freedom
of Information Act of 1966 and the Government in the Sunshine Act of 1976).
However, the APA, one of the most important pieces of legislation ever enacted
in the United States, has guided executive branch rulemaking without significant
amendment for seventy-five years.

conomic deregulation offered the second milestone. The administrative
agencies formed during the New Deal and earlier generally issued “eco-
nomic regulations” governing economic activities of particular industries
using controls such as price ceilings or floors, quantity restrictions, and service
conditions. These regulations were justified as necessary to protect consumers
from the exercise of producers’ market power, or to protect the industry from
“destructive competition.”
Most of these agencies were established as independent commissions to avoid
political influence, but were they serving the public interest ? Scholars in the fields
of economics, antitrust, and law found that regulatory agencies such as the 1CC,
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the Civil Aeronautics Board (CAB), and the Federal Communications Commis-
sion (FCC) seemed to get “captured” by the industries they regulated.'” They ar-
gued that regulation of private sector prices, entry, and exit tended to keep prices
higher than necessary, to the benefit of regulated industries, and at the expense of
consumers.!8

Policy entrepreneurs at think tanks (especially the Brookings Institution and
American Enterprise Institute), officialsin the Ford, Carter, and Reagan adminis-
trations, and legislators in Congress brought these observations and academic in-
sights to the policy realm. They linked regulatory impacts to the problem of infla-
tion by showing that eliminating economic regulations and fostering competition
would lead to reduced prices.*?

The CAB, established in 1938, illustrates both the structure and authorities of
these administrative commissions and the evolution of public opinion and pol-
icy with respect to them. The CAB board comprised five members; the president
designated one to be chairman, and not more than three could be of the same po-
litical party. Congress tasked the CAB with reviewing and approving routes and
rates for air travel that are “in the public interest and in accord with public con-
venience and necessity.” Administrative law judges would hold public hearings
on rates, with disputes being resolved by the board. According to a contemporary
case study:

Under its rate-setting philosophy, the CAB totally prevented price competition. All
airlines charged the same fares for the same flights. When one raised prices, all fol-
lowed suit. The market was further limited by the Board’s consistent refusal to allow
new competition into the arena. In the name of protectionism, the last thing the Board

felt “in the public interest” was more competition, so all certificates for entry were
denied.>?

Inresponse to concerns about regulatory impacts, President Gerald Ford called
for “a joint effort by the Congress, the executive branch, and the private sector to
identify and eliminate existing Federal rules and regulations that increase costs to
the consumer without any good reason in today’s economic climate.”**

At about the same time, Senator Ted Kennedy, chair of the Senate Judiciary
Subcommittee on Administrative Practice and Procedure, engaged then Harvard
Law Professor Stephen Breyer to help guide the subcommittee’s activities. Brey-
er’s background was in economic regulation and administrative law, so he steered
the subcommittee toward a “long-range systematic study of economic regula-
tion” through a series of hearings beginning with the CAB. Breyer argued it would
be possible to “line up a group of political forces all in favor [of deregulation]
ranging from Senator Thurmond and the administration, and all the traditional
laissez-faire Republicans, on the one hand, and over to Ralph Nader and the con-
sumer Democrats on the other.”** He was right.
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Bipartisan efforts across all three branches of government eventually led to the
abolition of whole agencies such as the CAB and the ICC, and removal of unneces-
sary regulation in several previously regulated industries, with resulting improve-
ments in innovation and consumer welfare.?3

The transportation and telecommunications deregulation that took place in
the 1970s and 1980s lowered consumer prices and increased choices. By 1993, the
deregulated industries (trucking, rail, air, and telecommunications) produced ef-
ficiency improvements equivalent to a 7—9 percent increase in GDP.*4 Competi-
tive markets have not just reallocated resources but generated tens of billions of
dollars per year in benefits for consumers and society as a whole, in addition to
beneficial changes to markets that were not anticipated prior to deregulation.>s

residential requirements for regulatory impact analysis before issuing reg-

ulation became the third milestone. At the same time that economic forms

of regulation were declining in the 1970s, a new type of “social regulation”
was emerging, aimed at protecting health, safety, and the environment. Concerns
over the reporting and compliance burdens of these new rules led to the next wave
of regulatory reform, focused not on deregulation, but on ensuring that regulato-
ry benefits outweighed costs.

In 1978, President Jimmy Carter issued Executive Order (E.O.) 12044, which
required agency heads to determine the need for a regulation, evaluate the direct
and indirect effects of alternatives, and, when regulation was necessary, choose
the least burdensome approach. Carter also required agencies to make their regu-
latory analyses available to the public when proposing new rulemaking.

In 1981, President Ronald Reagan replaced Carter’s order with E.O. 12291,
which formalized regulatory analysis requirements and directed that “regulato-
ry action shall not be undertaken unless the potential benefits to society for the
regulation outweigh the potential costs to society.” As discussed in the next sec-
tion, it also established review procedures that increased incentives for conduct-
ing analysis.

In 1993, President Clinton rescinded Reagan’s executive order and replaced it
with E.O. 12866, though the new order reinforced the philosophy that regulations
should only be issued if required by law or a “compelling public need.” It directed
agencies to base rules on an analysis of the costs and benefits of all available alter-
natives and to select “regulatory approaches that maximize net benefits” to soci-
ety unless otherwise constrained by law.

More than twenty-five years and several presidential administrations later,
E.O. 12866 still remains in effect. Subsequent presidents have maintained and sup-
plemented its requirements, including, for example, President Obama’s E.O. 13563
and President Trump’s E.O. 13771. Regulatory impact analysis and benefit-cost
balancing have become standard practice in most regulatory agencies, and it is in-
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creasingly expected by reviewing courts. Further, developed countries around the
world have adopted regulatory analysis as a way “to improve policy coherence and
promote economic welfare through better quality regulation.”2¢

According to a 2011 Office of Management and Budget (OMB) circular:

Regulatory analysis is a tool regulatory agencies use to anticipate and evaluate the like-
ly consequences of rules. It provides a formal way of organizing the evidence on the
key effects — good and bad - of the various alternatives that should be considered in
developing regulations. The motivation is to (1) learn if the benefits of an action are
likely to justify the costs or (2) discover which of various possible alternatives would
be the most cost-effective.

The OMB continues, “regulatory analysis also has an important democratic func-
tion; it promotes accountability and transparency and is a central part of open
government.”7

he fourth milestone on the road to the modern regulatory state is the cen-

tralized review of regulations before they are issued. While Presidents

Reagan and Clinton established the White House review procedures that
largely remain today, the roots of that oversight go further back.?® In 1971, Presi-
dent Richard Nixon instituted a “Quality of Life Review” program that required
agencies to submit for OMB review agendas of regulatory actions and certain pro-
posed and final rules along with their supporting analysis before publication in
the Federal Register.

President Ford gave the OMB responsibility for coordinating oversight of agen-
cies’ “inflation impact statements” (later “economic impact statements”) and
directed agencies to submit to the Council on Wage and Price Stability (CWPS)
“a copy of the proposed rule or regulation, the accompanying certification, and
a brief summary of the agency’s evaluation” of costs, benefits, and alternatives
considered.*® According to Murray Weidenbaum, who later chaired President
Reagan’s Council of Economic Advisors, “the driving force behind Ford’s review
process was the Review Group on Regulatory Reform . . . a policy-coordinating
mechanism used in the Ford White House.”

When he took office, President Carter abandoned some of the Nixon and Ford
procedures but established his own cabinet-level Regulatory Analysis Review
Group to serve as an “expert regulatory ‘watchdog’” to review agencies’ most im-
portant regulatory proposals. It was supported by CWPS economists and backed
up by senior officials in the White House, OMB, and Council of Economic Advi-
sors. Carter further centralized the coordination of executive oversight in 1978
with his Regulatory Council, which included representatives from independent
as well as executive agencies. It was responsible for a semiannual agenda of regu-
latory actions and an:
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agenda of regulatory reform proposals which stressed: (1) enhancement of presi-
dential oversight; (2) institutionalization of cost-benefit regulatory assessment pro-
cedures; (3) adoption of flexible regulatory alternatives and market mechanisms in
lieu of traditional command and control regulation; and (4) further examination of
non-governmental solutions (such as greater insurance availability) to problems pre-
viously viewed as primarily regulatory in character.3°

A month before he left office, President Carter signed the Paperwork Reduc-
tion Act of 1980, which established the Office of Information and Regulatory Af-
fairs (OIRA) in the OMB to review and approve all new reporting requirements to
minimize the burdens associated with the government’s collection of information.
When President Reagan took office in 1981, he further centralized and formalized
regulatory oversight by giving the newly created OIRA a gatekeeper role in review-
ing draft regulations — as well as paperwork — to ensure they were consistent with
his E.O. 12291. Unlike previous review practices, Reagan required executive agen-
cies to submit all regulations to OIRA and not to publish them until OIRA had com-
pleted its review. He also issued E.O. 12498, which required publication of the an-
nual Regulatory Program, coordinated by OIRA, which listed the most significantup-
coming regulations to “improve the management of regulatory activity within the
Executive branch” and “provide the public and the congress with a greater oppor-
tunity tolearn about and evaluate . . . regulatory priorities and procedures.”

Although Reagan’s centralized regulatory review was initially controversial,
each subsequent president has continued and expanded OIRA’s central regulatory
oversight role. As noted, President Clinton retained the key features of OIRA reg-
ulatory review. Clinton narrowed OIRA’s purview to rules deemed “significant,”
and his order softened Reagan’s rhetoric, with the preamble emphasizing “plan-
ning and coordination,” reaffirming “the primacy of Federal agencies in the regu-
latory decision-making process” and promising to “restore the integrity and legit-
imacy of regulatory review and oversight” and “make the process more accessible
and open to the public.” It replaced the Regulatory Program with the semiannual
Unified Regulatory Agenda, listing “all regulations under development or review,”
and the annual Regulatory Plan, providing more detail on “the most important sig-
nificantregulatory actions that the agency reasonably expects to issue in proposed
or final form in that fiscal year or thereafter.” Unlike Reagan, Clinton included
independent regulatory agencies in this planning process, though not in the re-
quirement to submit individual regulations to OIRA for review.

Presidents George W. Bush, Barack Obama, Donald Trump, and Joseph Biden
all retained the Clinton procedures for White House oversight of regulations and
continued to assign OIRA responsibility for crosscutting administration-wide ac-
tivities. President Obama’s E.O. 13563 raised concerns over “redundant, inconsis-
tent, or overlapping” regulations and encouraged greater “coordination, simpli-
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fication, and harmonization.” President Trump’s E.O. 13771 (rescinded by Presi-
dent Biden) made OIRA responsible for carrying out its requirements for agencies
to offset the costs of new regulations by removing or modifying existing rules.

OIRA’s regulatory oversight role has several functions, including coordinating
interagency disputes on regulation, liaising with White House officials to ensure
regulations are consistent with presidential policies, and reviewing agency regu-
latory impact analyses to offer what President Obama called a “dispassionate and
analytical second opinion” on agencies’ actions.

As Justice Elena Kagan, then a professor at Harvard Law School, observed in
her landmark article on presidential administration, presidents confront a prin-
cipal-agent problem: “In a world of extraordinary administrative complexity and
near-incalculable presidential responsibilities, no President can hope (even with
the assistance of close aides) to monitor the agencies so closely as to substitute all
his preferences for those of the bureaucracy.”3" OIRA serves as monitor and as rep-
resentative of the president’s priorities on regulatory matters, but those are not its
only roles. As an aggregator of information and perspectives across the executive
branch, it serves an essential coordinating function in an expansive bureaucracy
made up of myriad narrow-mission entities.3* Its staft of career regulatory experts
is a source of institutional knowledge that endures across administrations. White
House staff bring their political perspectives to regulatory policy, to be sure, but
OIRA’s cadre of career professionals with their expertise, knowledge, and cross-
cutting perspective bring useful insights and experiences to presidential decisions.

hese four milestones — passage of the Administrative Procedure Act, eco-
nomic deregulation, regulatory impact analysis, and White House re-
view — have shaped regulatory practice in the United States. The con-
straints they have imposed have done little to reduce either the stock or flow of
new regulations, however, and concerns that executive-made laws are not appro-
priately accountable to American voters remain. Changes related to judicial over-
sight, legislative action, application of regulatory analysis retrospectively to ex-
isting rules, extension of OIRA oversight to independent regulatory agencies, and
more concerted efforts at regulatory budgeting may yet mark new milestones.
Greater judicial oversight. As noted earlier, since the mid-1930s, the courts have
generally been deferential to Congress and agencies when it comes to regulation,
leading many to conclude that the nondelegation standard is dead.33 The land-
mark 1984 Supreme Court case Chevron U.S.A. v. Natural Resources Defense Council
established the Chevron deference principle, which holds that, in the face of am-
biguous statutory language, courts should defer to an agency’s interpretation of
its statutory authority as long as it is reasonable, even if it is not the best interpre-
tation. Inlegal scholar Peter Wallison’s words, Chevron is “the most important sin-
gle reason that the administrative state has continued to grow out of control.”34
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Yet this deference may be changing. There is growing interest in challenging the
“intelligible principle” standard and reviving the nondelegation doctrine. Recent
opinions suggest that some in the judiciary, including perhaps a majority of Supreme
Court justices, are open to revisiting both Chevron and nondelegation doctrines.

Additionally, the Supreme Court appears to be paying more attention to
whether agencies justify their decisions with sound regulatory impact analysis.3
In 2015, it rejected an Environmental Protection Agency (EPA) regulation as arbi-
trary because the EPA had not weighed both the costs and the benefits, concluding
that “against the backdrop of this established administrative practice, it is unrea-
sonable to read an instruction to an administrative agency to determine whether
‘regulation is appropriate and necessary’ as an invitation to ignore cost.”

Legislative support for regulatory procedures and analysis. Two of the milestones de-
scribed here —passage of the APA and economic deregulation —benefited from
bipartisan support across all three branches of government. In contrast, require-
ments for regulatory impact analysis and executive oversight have been largely
the purview of the executive branch, with only sporadic support from Congress.
While some crosscutting procedural laws, such as the Unfunded Mandates Re-
form Act (1995) and Regulatory Flexibility Act (1980), include requirements for
agencies to develop estimates of the costs and benefits of certain regulations, their
coverage is more limited than the presidential orders.

To ensure the continuity of regulatory impact analysis, Congress could rein-
force the bipartisan principles embodied in presidential executive orders, espe-
cially Clinton’s E.O. 12866 and Obama’s E.O. 13563. Such codification would lend
congressional support to the orders’ nonpartisan principles and the philosophy
that before issuing regulations, agencies should identify a compelling public need,
evaluate the likely effects of alternative regulatory approaches, and select regula-
tory options based on an understanding of social benefitsand costs. Ideally, such a
requirement would override authorizing statutes that ignore or explicitly prohibit
analysis of trade-offs.

While executive orders include language explicitly precluding judicial review,
Congress could make compliance with analytical requirements judicially review-
able. Regulatory scholars Reeve Bull and Jerry Ellig found that explicit mandates
for regulatory analysis appear to produce not only relatively sophisticated agency
economic analyses, but more rigorous judicial review as well.3¢ Congressional ac-
tion on regulatory practice could also support other potential milestones, including
extending regulatory analysis requirements to independent regulatory agencies,
better retrospective evaluation of existing regulations, and regulatory budgeting.

Retrospective evaluation. Since Carter’s E.O. 12044, presidents have directed
agencies to apply regulatory impact analysis retrospectively to be sure existing
rules are having their intended effects. Reagan’s E.O. 12291 applied to existing as
well as new rules, and Clinton’s E.O. 12866 directed each agency to “periodical-
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ly review its existing significant regulations to determine whether any such reg-
ulations should be modified or eliminated so as to make the agency’s regulatory
program more effective in achieving the regulatory objectives, less burdensome,
or in greater alignment with the President’s priorities and the principles set forth
in this Executive order.” Obama’s E.O. 13563 directed agencies to “consider how
best to promote retrospective analysis of rules that may be outmoded, ineffective,
insufficient, or excessively burdensome, and to modify, streamline, expand, or re-
peal them in accordance with what has been learned.”

These directives have met with limited success, however, and agencies devote
much less analysis to evaluating the impacts of their regulations once they are
in effect than they do to estimating hypothetical impacts before they are issued.
This may be largely because executive directives have not changed underlying in-
centives. Unlike other government programs that are reassessed each time their
funds are appropriated, regulations, once created, tend to exist in perpetuity.

In theory, Trump’s regulatory budget initiative that made the issuance of new
regulations contingent on finding a regulatory cost offset could have provided in-
centives for agencies to evaluate both the costs and effectiveness of existing pro-
grams. However, as implemented, Trump’s regulatory budgeting process did
more to slow the pace of new rulemaking than to evaluate the merits of regula-
tions on the books. Agencies chose not to pursue new initiatives that would have
required cost offsets from revisions to existing regulations.

The key to better retrospective regulatory evaluation may lie in developing an
evaluation plan when a rule is first issued and committing to gathering the data
needed for evaluation. Further, designing regulations from the outset in ways that
allow variation in compliance would provide natural experiments from which to
learn from experience. The successful economic deregulation of the 1970s and
1980s benefited from such natural experiments. Intrastate airline fares not sub-
ject to the CAB’s rate-setting authority were markedly lower than interstate fares,
providing a powerful counterfactual for what interstate prices could be with more
competition.

Independent regulatory agencies. As noted above, because presidents’ ability to re-
move independent agency commissioners is more constrained than for executive
agency appointees, they have been hesitant to require centralized review. The ex-
ecutive orders governing OIRA review issued by Presidents Reagan (E.O. 12291),
Clinton (E.O. 12866), Obama (E.O. 13563 ), and Trump (E.O. 13771) all excluded in-
dependent regulatory agencies. As a result, independent agencies have tradition-
ally performed lower-quality analysis than executive branch agencies.37

Presidents have become less reluctant to exert oversight over independent
agencies, however. Obama’s E.O. 13579, “Regulation and Independent Regula-
tory Agencies,” encouraged independent regulatory agencies to comply with E.O.
13563’s provisions for “public participation, integration and innovation, flexible
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approaches, and science .. . to the extent permitted by law” and directed them to
release public plans regarding how they would periodically review their existing
significant regulations. Legal experts have found that, while the exact approach
to oversight may differ depending on independent agencies’ authorities, presi-
dents could require more analysis and review.3® Congress has introduced bills that
would explicitly allow the president, by executive order, to subject independent
regulatory agencies to the executive analytical requirements applicable to other
agencies. Several bills have also attempted to impose analytical requirements on
specific independent agencies, such as the FCC and the SEC.39

Regulatory budget. In theory, President Trump’s regulatory budgeting require-
ments could have provided stronger incentives for retrospective evaluation. Exec-
utive Order 13771 required agencies to 1) offset the costs of new regulations by re-
moving existing burdens and 2) eliminate two regulations for every new one they
issue. Trump also set up a Regulatory Reform Task Force within each agency to
make recommendations for regulatory reforms (E.O. 13777). President Biden re-
voked both of these orders on his first afternoon in office.

The idea of a “regulatory budget” had been discussed in academic and poli-
cy circles prior to 2017.4° In 1980, President Carter’s Economic Report of the Presi-
dent discussed proposals “to develop a ‘regulatory budget,” similar to the expen-
diture budget, as a framework for looking at the total financial burden imposed
by regulations, for setting some limits to this burden, and for making tradeoffs
within those limits.” The Report noted analytical problems with developing a reg-
ulatory budget, but concluded, “tools like the regulatory budget may have to be
developed” if governments are to “recognize that regulation to meet social goals
competes for scarce resources with other national objectives” and set priorities to
achieve the “greatest social benefits.”

A meaningful regulatory budget would benefit from legislative as well as exec-
utive action. When passing new statutes authorizing regulatory activity, Congress
is often clear on what benefits it expects those regulations to generate. It could
also set limits on the costs, so agencies are not unconstrained in issuing regula-
tions, but are mindful of Congress’s intent with respect to the burdens those reg-
ulations pose on the American people.

he modern administrative state, as measured by the number of agencies,

their budgets and staffing, and the number of regulations they issue, has

grown significantly over the last hundred years. The four milestones re-
viewed in this essay reflect bipartisan consensus on appropriate constraints on
executive rulemaking, but they have not succeeded in stemming the debate over
the proper role for administrative agencies and the regulations they issue. New
judicial interpretations, legislative actions, and extensions to executive oversight
could emerge as the next milestones of constraint on the administrative state.
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Legislative Capacity & Administrative
Power Under Divided Polarization

Sean Farhang

Conventional wisdom holds that party polarization leads to legislative gridlock,
which in turn disables congressional oversight of agencies and thus erodes their con-
stitutional legitimacy and democratic accountability. At the root of this argument
is an empirical claim that higher levels of polarization materially reduce legislative
productivity as measured by the number of laws passed or the number of issues on
the legislative agenda addressed by those laws, both of which are negatively asso-
ciated with party polarization. By focusing on the content of statutes passed rather
than their number, this essay shows that in the era of party polarization and divid-
ed government, Congress has actually 1) enacted an ever growing volume of signif-
icant regulatory policy (packaged into fewer laws); 2) increasingly employed im-
plementation designs intended to limit bureaucratic and presidential power; and
3) legislated regulatory policy substance in greater detail (reducing bureaucratic
discretion) when relying on litigation and courts as a supplement or alternative to
bureaucracy. This essay thereby complicates, both empirically and normatively, the
relationship between Congress and administrative power in the era of party polar-
ization and divided government.

olitical scientists and scholars in cognate disciplines have in recent years

devoted a great deal of attention to the issue of political polarization: polar-

ization of political parties, other elites, and the public; and polarization’s
causes and consequences.! As to political parties, this literature on polarization
has identified two main dimensions. The Democratic and Republican Parties have
grown more distant from one another, and each has become more ideologically
homogenous and cohesive.? This is a signature feature of contemporary American
politics and governance.

A clear consensus has emerged about Congress: party polarization contributes
to “stalemate,” “gridlock,” “incapacity,” and “disfunction.” Compromise is nec-
essary for a bill to navigate Congress’s many veto gates: committees, bicameral-
ism, the Senate filibuster, and a two-thirds vote in both chambers in the event of a
presidential veto. As the parties become more distant from one another and more
ideologically homogenous and internally cohesive, there is less common ground
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in their legislative agendas, less opportunity for compromise, and more incentive
to work for the opposition’s failure. In an institutionally fragmented Congress,
the result of polarization is paralysis.3

The story of contemporary party polarization has a critical wrinkle. The leg-
islative paralysis account is theoretically clearest in the context of divided gov-
ernment. If a more homogenous and cohesive party controls both chambers of
Congress and the presidency —no matter how ideologically distant from the op-
position — Congress may be more productive, not less, if the controlling party has
asufficient margin of seats to enact statutes without support from the opposition.
Under divided government, however, cross-party negotiation and compromise
becomes necessary. The threat of legislative paralysis is most clearly present un-
der the combination of divided government and polarization.*

This combination is, of course, characteristic of our time. The most widely
used measure of party polarization is the difference between the mean scores of
Democratic and Republican members of Congress on the DW-NOMINATE ideolo-
gy scale, which is based on roll call votes.> This distance has been steadily increas-
ing since about 1970 and, by 2020, it reached the highest level of the past century.
The frequency of divided government has grown with polarization. From 1900 to
the election of Richard Nixon in 1968, we had divided government only 20 percent
of the time. From Nixon through Trump’s first term, it was divided 69 percent of
the time. The estimated probability of divided government heading into the 2020
election was 78 percent, the highest in the past century. Figure 1 shows polariza-
tion (DW-NOMINATE averaged across the House and Senate; dotted line) and the
estimated probability of divided government over the last century. I will refer to
the era from about 1970 to the present as one of “divided polarization.”

What have been the implications of divided polarization for administrative
power? Probably the most common answer is that it enlarges administrative
power. Under a system of separation of powers and checks and balances, Con-
gress, the president, and federal courts supervise the administrative state and
maintain its fidelity to law and accountability to the electorate. But according to
the conventional wisdom just discussed, under divided polarization, Congress is
disabled by legislative gridlock, stalemate, and incapacity. Legislative oversight of
bureaucracy is a casualty. This widens agencies’ (and presidents’) policy-making
berth and increases the range of actions they can take without fear of legislative
reprisal.®

The normative implications of congressional incapacity are, not surprising-
ly, generally regarded as unhappy ones. As political scientists Michael Barber and
Nolan McCarty note: “Perhaps one of the most important long-term consequenc-
es of the decline in legislative capacity caused by polarization is that Congress’s
power is declining relative to the other branches of government.”” The American
administrative state’s legitimacy hinges on meaningful congressional oversight to
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Figure1
Polarization (Dotted Line) and Divided Government, 1921 — 2020
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ensure agencies’ democratic accountability. “A perpetually gridlocked Congress,”
according to administrative law scholar Cynthia Farina, would produce “imbal-
ance in control and accountability ...rais[ing] hard questions about the constitu-
tionality, as well as the wisdom, of an increasingly president-centered regulatory
state.”® Scholars have identified other potential implications of polarization for
bureaucracy, but here I focus only on the relationship between divided polariza-
tion, congressional capacity to legislate, and administrative power.?

The notion that divided polarization induces legislative gridlock, which dis-
ables congressional oversight of bureaucracy, is quite plausible. It is in some ten-
sion with - though does not necessarily contradict — research in political science
suggesting that divided government in the postwar United States is not clearly as-
sociated with lower levels of legislative productivity, and is associated with stra-
tegic moves by legislators facing ideologically distant presidents to craft the sub-
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stance of legislation and design its implementation structures to achieve legislative goals
in the face of executive opposition. Further insights about the influence of divided
polarization on legislative capacity, and thereby on administrative power, may be
gained by examining the substance and design of legislation, not just the number
of statutes passed.

mpirically speaking, legislative productivity is generally measured by po-

litical scientists as a function of the number of statutes passed per Con-

gress in combination with some measure of the laws’ significance.’® The
body of laws identified in political scientist David Mayhew’s landmark study of
divided government in the postwar United States has been especially influential
and extensively studied in scholarship on congressional behavior. Mayhew’s key
finding was that, contrary to widely held expectations, divided government was
not associated with the number of significantlaws passed per Congress. Some lat-
er work confirmed this result, and some contradicted it using different methods
or measures."" It seems fair to conclude from this body of work that we cannot
confidently characterize Congress as less productive under divided government.

McCarty evaluates the relationship between party polarization and the num-
ber of significantlaws passed per Congress and finds a negative association: more
polarized Congresses are less productive.’> Congress scholar Sarah Binder finds
that, among issues on the legislative agenda, more polarized Congresses resolve
fewer of them by legislation.'3 Such work is the principal empirical evidence cited
for the proposition that more polarized Congresses are less productive.

In the area of civil regulation, I find the relationship between legislative pro-
ductivity and our era of divided polarization to be more complex. The longitu-
dinal picture presented below is based on statutes passed from 1947 to 2008 that
were identified by Mayhew as significant and that contained any regulatory com-
mands, defined as any mandatory proscription of actions that the legislation seeks
to prevent or any mandatory requirement that the regulated population engage in
specified conduct.' This conception of civil regulation includes such policy areas
as civil rights, consumer protection, environmental, labor, intellectual property,
banking, antitrust, and securities regulation.

The upper-left quadrant of Figure 2 shows polarization (dotted line) alongside
the number of significant regulatory statutes passed per Congress. After around
1970, as polarization grew, significant legislative enactments of regulatory laws
declined materially. This is consistent with the empirical findings of McCarty and
Binder, and the conventional wisdom that polarization in an era of divided gov-
ernment begets legislative gridlock and inaction. Passed legislation is one impor-
tant and reasonable measure of legislative productivity, but others warrant con-
sideration as well. I look at three measures that focus on the content rather than
the number of laws.
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Figure 2
Polarization (Dotted Line) Plotted against Number of Statutes,
Pages, Prohibitions, and Level of Specificity
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Delegation, Public Policy, and Democracy,” California Law Review 106 (2018): 1529-1614.

The first is crude but suggestive. The upper-right quadrant of Figure 2 shows
the estimated number of pages (in the Statutes at Large) in the significant regulato-
ry laws enacted per Congress. By this measure, legislative productivity has grown
consistently, moving upward in striking tandem with polarization. It is natural to
wonder, though, what content is actually contained in those pages. Perhaps po-
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larization’s effect on the legislative process generates longer bills without corre-
spondingly greater regulatory substance.

A second approach to legislative content focuses on actual regulatory com-
mands issued by Congress. In the larger project from which the data are drawn,
coders read each law and counted each separate regulatory command, producing
a variable measuring the sum of discrete requirements and prohibitions imposed
on regulated entities.’ The estimated number of such regulatory commands en-
acted in each Congress is shown in the bottom-left quadrant of Figure 2. By this
measure, we again see long-run growth in productivity in parallel with growing
polarization.

A third approach focuses on the degree of specificity of regulatory content.
In the larger project from which the data are drawn, coders read each law and
created a word count measuring the degree of specificity of the regulatory com-
mands.'® The specificity variable is constructed as a word count with respect to
only the portions of each statute that lay out the substantive regulatory policy specifying
what conduct is prohibited or mandated.’” An illustration: The Fair Labor Standards
Act Amendments of 1949 include a regulatory command that employees be paid
overtime in an amount not less than one-and-one-half times their “regular rate.”
This command occupies only six lines of the statute. Immediately following it,
Congress provided an elaborate definition of “regular rate,” as well as extensive
exemptions to coverage. The definition and exemptions occupied an addition-
al 144 lines.'8 The specificity measure registers important differences between a
spare command and one with extensive elaboration. Congress resolved more pol-
icy substance with the command, definition, and exemptions (150 lines) than it
would have with the command alone (six lines). The estimated total volume of
words captured by this specificity measure in each Congress is pictured in the bot-
tom-right quadrant of Figure 2. By this measure, we again see long-run growth in
productivity in parallel with growing polarization.

How does this growth relate to administrative power ? Congress may regulate
without agencies by empowering litigants and courts rather than agencies as the
implementation vehicle for regulatory commands (discussed below). However,
Congress in fact relied primarily on agencies to implement the growing volume
of regulatory policy. When coders identified each separate regulatory command,
they also identified whether agencies were delegated authority to make substan-
tive rules, impose sanctions, or hold administrative adjudications to implement
the command.'” At least one of these three forms of regulatory power governed
88 percent of the regulatory commands. Figure 3 depicts party polarization (dot-
ted line) alongside the estimated number of regulatory commands enacted per
Congress that were governed by any of the three forms of administrative power,
and separately displays the estimated number governed by substantive rulemak-
ing, administrative sanctions, and administrative adjudications. When all three
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Figure 3
Polarization (Dotted Line) Plotted against Volume of Delegations
Governed by Administrative Rulemaking, Sanctions, and Adjudications
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types were aggregated, administrative power to implement the regulatory com-
mands grew steeply; the same is true with respect to rulemaking and administra-
tive sanctions. The exception is administrative adjudications, which grew steeply
starting in the mid-1950s, peaked around 1980, and declined thereafter.

From 1969 to 2008, the estimated number of significant regulatory commands
enacted per Congress grew from 159 to 258, and the number of words specifying
substantive regulatory policy and the total number of pages grew by even wider
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margins. Along with the number of significant statutes passed, the volume of sub-
stantive regulatory law is another (partial) measure of legislative capacity in the do-
main of regulation. From about 1970 through 2008, during which time polariza-
tion increased consistently, Congress passed an increasing volume of regulatory
commands that it entrusted to agencies for implementation.

Legislative productivity is a complicated concept. These data suggest that, over
time, Congress packed more substantive regulatory policy into fewer statutes. It
was less productive in some ways, and more productive in others. The literature
on the effect of polarization on legislative productivity and oversight, and by di-
rect extension the effect of polarization on administrative power, would be served
by a more systematic theoretical and empirical grasp of the meaning of these mul-
tiple dimensions of legislative productivity.

nderstanding how divided polarization has shaped administrative pow-

er requires that we consider the character of delegations to agencies as

well as their number. Congressional oversight of agencies can take many
forms. A large political science literature emphasizes that one form is for Congress
to anticipate the threat of executive subversion prior to passage and diminish the
need for active post-enactment oversight by resolving more substantive policy is-
sues in the statute, and by including in the statute procedural rules intended to
constrain presidential influence, limit bureaucratic discretion, and stack the deck
in favor of the enacting coalition.?° If divided government in general is associ-
ated with greater antagonism between Congress and the president, and this af-
fects how Congress fashions administrative power, then growing polarization will
heighten that antagonism and the corresponding effects.

Political scientists John Huber and Charles Shipan, studying state legislatures,
found that divided government leads to more detailed laws, with detail measured
by a law’s word count.*! Facing an opposing executive, the legislature has greater
incentives to nail down policy in more detail in the statute, increasing the chanc-
es that its preferences will be implemented. Political scientists David Epstein and
Sharyn O’Halloran found that divided government leads Congress to delegate less
discretion to the bureaucracy, with lower degrees of discretion measured by high-
er levels of formal structural constraints on administrative action, such as time
limits for taking actions, reporting and consultation requirements, and limits
on the amount of money that can be allocated to an activity.>> Political scientist
David Lewis finds that when creating new agencies under divided government,
Congress is more likely to structurally insulate the agency from presidential influ-
ence through mechanisms such as imposing qualifications on who the president
can appoint, fixing the duration of their service, and placing agencies at a greater
remove from presidential control (for instance, outside the cabinet).?3 Together,
this literature demonstrates that divergence of legislative and executive prefer-
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ences —a hallmark of divided polarization - is associated with delegations to bu-
reaucracy that are characterized by increasing levels of constraint placed on the exer-
cise of administrative power.

A related and recently growing literature focuses on how Congress can con-
strain bureaucracy by fragmenting implementation.>4 The literature has identi-
fied at least three dimensions of fragmentation. First, more fragmented policy
implementation designs rely upon a larger number of distinct actors and entities to
carry the law into effect, such as boards, commissions, secretaries, separate ad-
ministrative officers, judges, and litigants. Second, power can be fragmented by
dividing it over multiple distinctive sources of institutional authority, each of which
has a significant measure of autonomy and independence, such as by distribut-
ing implementation power across separate administrative agencies. Third, power
can be fragmented by empowering multiple actors and/or agencies to perform the
same functions with respect to the same statutory provisions, creating overlapping juris-
dictions.?S Drawing these threads together, a design is highly fragmented if it re-
lies upon many actors and numerous agencies, and contains frequent episodes of
overlapping jurisdiction.

Under divided polarization, fragmentation of an implementation framework
can serve the legislative goal of constraining executive influence on implement-
ers to subvert the preferences of the enacting coalition. This is, in part, because
increasing the number of actors and agencies that must be coordinated to accom-
plish decisive action can, on balance, make significant departures from the pol-
icy status quo more difficult. It creates coordination challenges and a system of
checks and balances that will limit presidential influence on implementation of
the policy in question.2%

Political scientist Miranda Yaver and I tested this theory with the significant
regulatory legislation data discussed in the last section. In his classic work on
American bureaucracy, James Q. Wilson characterizes American policy imple-
mentation as a “barroom brawl” with “many participants” and “no referee.”*”
Yaver and I developed a measure of fragmentation in policy implementation to
measure the extent of that brawl. The measure is a composite index based upon
the number of 1) each discrete named actor/entity in each law that was empow-
ered to execute the core regulatory functions; 2) different federal agencies del-
egated some authority to implement a core regulatory function in the law; and
3) instances that multiple administrative or judicial actors were simultaneous-
ly given the authority to perform the same regulatory implementation function
in order to implement the same provisions of a law. Figure 4 shows the estimat-
ed values of our fragmentation index, measured in each law, over time. Over the
long run, fragmentation grew steeply alongside polarization. We found in empiri-
cal models with controls that divided party government is clearly associated with
fragmentation in policy implementation.®
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Figure 4
Polarization (Dotted Line) Plotted against Fragmentation
in Administrative Implementation Design
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Source: Sean Farhang and Miranda Yaver, “Divided Government and the Fragmentation of
American Law,” American Journal of Political Science 60 (2) (2016): 401—417.

In the era of divided polarization, as Congress has produced an increasing vol-
ume of regulatory law and assigned it to agencies for implementation, the cor-
responding administrative power to carry the law into effect has been more en-
cumbered by constraints on bureaucratic power and has been increasingly frag-
mented. Bureaucracy scholars disagree about the actual policy effects of these
developments.>® The net policy effects of extensive constraints on and fragmenta-
tion of administrative power are difficult to assess (probably intractably so), and I
do not engage that question here.

Whatever the policy effects, this empirical work on constraints and fragmen-
tation in the era of divided polarization is in tension with the notion that con-
gressional incapacitation by polarization has freed administrative power from the
reins of legislative influence. Constraints and fragmentation are legislative means
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to control administrative power. They increase under conditions of legislative-
executive conflict, a key feature of the era of divided polarization. Fragmentation
is a strategy of legislative control of bureaucracy that grew at the same time that
the number of enacted significant statutes declined. Like measures of the volume
of regulatory substance discussed above, the temporal patterns of constraints and
fragmentation underscore how grasping legislative influence on bureaucracy (or
its absence) in our era of divided polarization can be furthered by evaluating the
content of legislation as well as the number of statutes passed.

n our era of divided polarization, when the congressional majority faces an
ideologically distant president, it also increases incentives for Congress to
leverage private lawsuits to enforce its regulatory commands in court. Con-
gress can do so by including express private rights of action in statutes and by in-
centivizing suits with statutory provision for attorney fee awards and economic
damages for winning plaintiffs. When Congress distrusts bureaucracy because of
a distant president’s influence, this correspondingly makes alternative or supple-
mentary means of implementing statutory mandates more attractive. Private law-
suits are the chief alterative or supplement to bureaucracy for enforcing statutory
mandates. Presidents have far less influence on private litigants and institution-
ally independent federal courts than on the bureaucracy. Private enforcement is
thus a form of insurance against the president’s failure to use the bureaucracy to
carry out Congress’s will.3°
Since the late 1960s, in the era of divided polarization, private enforcement
has become an increasingly significant facet of the American regulatory state,
and Congress has increasingly taken recourse to this form of insurance.3' Turn-
ing again to the significant regulatory legislation data, Figure 5 reflects the esti-
mated number of regulatory commands governed by a private right of action over
time.3* Over the long run, it grew steeply alongside polarization. By the last three
Congresses available in the data (2003 - 2008), 30 percent of the commands were
governed by a private right of action. As with enactment of constraints and the
fragmentation of implementation, divided government and Congress’s ideolog-
ical distance from the president were powerfully associated with increasing con-
gressional reliance on private enforcement.33
I referred to private lawsuits as an alternative or supplement to bureaucracy.
As adescriptive empirical matter, Congress has overwhelmingly deployed private
enforcement as a supplement (rather than as an alternative) to administrative
power. When Congress has used a private right of action to enforce some regula-
tory commands, 87 percent of the time it simultaneously included administrative
rulemaking, administrative adjudication, and/or administrative sanctions to im-
plement the same commands.3* Growing legislative provision for private lawsuits
in federal policy implementation does not correspond to a diminution in formally
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Figure s
Polarization (Dotted Line) Plotted against Private Rights of Action
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Source: Sean Farhang, “Legislating for Litigation : Delegation, Public Policy, and Democracy,”
California Law Review 106 (2018): 1529—1614.

delegated administrative power, but rather changes the context and environment
in which that power is wielded. When one focuses on legislative agendas rather
than passed legislation, the last decade presents an interesting shift in partisan
taste for private lawsuits to implement legislation. It has long been conventional
wisdom in American politics and law that Democrats are far more likely than Re-
publicans to favor access to courts to enforce individual rights with lawsuits. In
collaborative work, legal scholar Stephen Burbank and I show that this conven-
tional wisdom, long true, no longer reflects party agendas in Congress. We report
the results of an empirical examination of bills containing private rights of action
with pro-plaintiff fee-shifting provisions that were introduced in Congress from
1989 through 2018. The last eight years of our data document escalating Republi-
can Party support for proposals to create individual rights enforceable by private
lawsuits, mobilized with attorney’s fee awards. By 2015 - 2018, there was rough
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parity in levels of support for such bills by Democratic and Republican members
of Congress.3>

This transformation was driven substantially by growing Republican support
for private enforcement in bills that were anti-abortion, -immigrant, and -taxes,
and pro-gun and -religion. We demonstrate that this surge in Republican sup-
port for private lawsuits to implement rights was led by the increasingly conser-
vative wing of the Republican Party, fueled in part by an apparent belief during
the Obama years that the president could not be relied upon to implement their
anti-abortion, -immigrant, and -taxes, and pro-gun and -religion agendas. We
conclude that the contemporary Republican Party’s position on civil lawsuits has
become bifurcated, reflecting the distinctive preferences of core elements of their
coalition. They are the party far more likely to oppose private enforcement when
deployed to enforce business regulation, while embracing it when deployed in the
service of rights for their social conservative base.3°

he relationship between agency powers and private enforcement is com-

plex. As noted, in the significant regulatory legislation data, 87 percent

of the time that Congress deploys a private right of action with respect
to some commands, they are also governed by at least one of the fundamental
forms of administrative power: rulemaking, adjudication, or sanctioning author-
ity. When the private suits are adequately incentivized, the volume of litigation in
some policy domains can become a dominant part of the policy landscape, dwarf-
ing agency enforcement activity by comparison. In the past decade, there were
about 1.7 million lawsuits in federal courts filed by private parties to enforce feder-
al statutes, spanning areas such as antitrust, banking, voting rights, employment
discrimination, police brutality, labor, environmental, consumer protection, in-
tellectual property, and securities regulation, among many others.3”

The effect of private suits on agency power in hybrid regimes is contextual and
depends on the agency’s preferences and agenda. It is useful to distinguish be-
tween administrative power to create or elaborate legal rules and power to enforce
legal rules. Under private enforcement regimes, agencies share enforcement pow-
ers with private plaintiffs and their attorneys. From the standpoint of an agency
seeking to control or limit enforcement (for example, under more deregulatory
leadership), private enforcement can diminish agency power. Agency actions to
withdraw or diminish enforcement pressure will be less consequential, or even in-
consequential, if private enforcement readily picks up any slack left in the wake of
agency inaction.38 This weakens the hand of deregulatory or antiregulatory presi-
dents or agency leadership. On the other hand, private enforcement may advance
an agency agenda of robust enforcement when the agency lacks the resources or
political capacity to execute it directly.3° Thus, on the enforcement dimension,
private enforcement’s influence on agency power is asymmetric. It is more likely
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to weaken agencies with a deregulatory and antiregulatory stance and to strength-
en those with a more activist regulatory stance.

Shifting the focus from rule enforcement to rule creation and elaboration, the
increasing role of private lawsuits intermingled with administrative power in the
era of divided polarization leads bureaucracy to share more of the lawmaking field
with courts. Even in the absence of private rights of action, courts will participate
in elaborating statutory meaning under judicial review of agency actions. How-
ever, private enforcement regimes make litigation and courts part of the front-
line implementation infrastructure, and often make courts interpreters of firstin-
stance as opposed to reviewers of agency interpretations. This can exponentially
multiply courts’ role in elaborating statutory meaning. Each of the 1.7 million pri-
vate lawsuits filed in the past decade to enforce federal statutes was an opportuni-
ty for federal courts to interpret the federal statutes in question.

Recent research has identified an additional implication of growing private
enforcement for administrative power. Legislative coalitions, which include pol-
icy experts and sophisticated interest groups, recognize potential problems asso-
ciated with tilting the balance of power toward greater statutory elaboration by
courts. One is that federal judges have far less policy expertise than agencies. An-
other is that, post-enactment, life-tenured and institutionally independent feder-
al judges are far harder for Congress to influence than bureaucrats. That is, post-
enactment oversight, short of passing new legislation, is far more difficult with
respect to courts. As a result, there are strong theoretical grounds to expect that
when Congress relies upon private enforcement, it will resolve more regulatory
policy substance in Congress and delegate less lawmaking power to implement-
ers.4° In an empirical analysis of the significant regulatory legislation data, I find
this to be the case. With extensive control variables in the models, I find that when
relying on private enforcement, Congress devotes much more attention and effort
to developing policy substance in hearings on the bill and specifies substantive
regulatory policy in substantially more detail . 4!

Increasing legislative reliance on private enforcement as a strategy to effec-
tuate congressional commands in the era of divided polarization and the corre-
sponding elevation of Congress’s role in making substantive regulatory policy are
in tension with the notion that congressional incapacitation by polarization has
freed administrative power from the reigns of legislative influence. The rise of pri-
vate enforcement under divided polarization was a strategic legislative choice to
supplement or (sometimes) evade administrative power. By determining policy
substance in more detail in statutes with private enforcement regimes, a large ma-
jority of which included administrative implementation powers as well, Congress
left administrators less power to go their own way. Further, this regulatory strat-
egy grew at the same time that the number of enacted significant regulatory stat-
utes declined. Like measures of the volume of regulatory substance in statutes and
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temporal patterns of constraints upon and fragmentation of administrative pow-
er, these results highlight that the study of legislative influence on bureaucracy (or
its absence) can be advanced by evaluating the content as well as the number of
statutes passed.

repeated claim in the literature on polarization is that legislative paralysis

so damages congressional oversight of the administrative state as to seri-

ously threaten its constitutional legitimacy and democratic accountabili-
ty. This contention rests, in part, on empirical findings about a negative relation-
ship between party polarization and congressional productivity, generally based
on longitudinal empirical studies of the number of laws passed by postwar Con-
gresses or the number of issues on the legislative agenda addressed by such laws.
This work is persuasive and important, but it paints an incomplete picture. By fo-
cusing on the content of the laws passed, this essay shows that in the era of divided
polarization, Congress has actually enacted an ever-growing volume of significant
regulatory policy — packaged into fewer laws — increasingly employed implemen-
tation designs intended to limit bureaucratic and presidential subversion of legis-
lative preferences, and legislated regulatory policy substance in greater detail when
relying on litigation and courts as a supplement or alternative to bureaucracy.
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[s the Failed Pandemic Response
a Symptom of a Diseased
Administrative State?

David E. Lewis

The U.S. national government’s poor pandemic response raises unsettling questions
about the overall health of the administrative state : that is, the agencies, people, and
processes of the executive branch of the federal government. First, are the adminis-
trative weaknesses revealed over the last year symptomatic of widespread problems
beyond the public health bureaucracy? Second, are the weaknesses attributable to
the Trump administration or do they reveal a deeper malady, something that af-
flicted earlier Democratic and Republican administrations ? In summer 2020, my
colleagues and I conducted a survey of thousands of federal executives to help shed
light on these questions. These executives reported a low opinion of the then-current
administration, the White House, and the president’s political appointees. Yet they
also reported long-standing issues of low investment and problems of capacity that
extend back into other Democratic and Republican administrations. Years of ne-
glect have culminated in vulnerabilities manifesting themselves in increasingly regu-
lar and severe administrative failures. These failures put all of us at risk.

n the summer of 2020, the number of COVID-19 cases in the United States

surged past six million and deaths approached two hundred thousand souls.

Incalculable human suffering directly related to the virus was compounded by
secondary effects of the pandemic on the nation’s economy and its social fabric:
its schools and volunteer activities, its houses of worship and gatherings of family
and friends. Cases and mortality were on the rise again, particularly in the Sun-
belt and Midwest. Unhappy citizens complained about delays in testing and
lengthy shutdowns. Faced with the largest public health emergency in decades,
the United States seemed to lack the capacity to respond. While other countries
were celebrating a reprieve, if not recovery, the United States showcased an un-
settling breakdown.! The nation initially ran short on ventilators.> Shortages in
personal protective equipment persisted for months.3 The federal government
could provide neither sufficient nor timely tests.# A high school student in Seattle
was collecting and distributing data on COVID-19 infections more reliably than
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the Centers for Disease Control and Prevention (CDC), the ten-thousand-person
federal agency responsible for the job.> Not only was the administration incapable
or unwilling to provide a unified plan for how to respond to the crisis, it cast doubt
over whether there was a crisis.

Those commenting on the crisis gave different explanations for the nation’s
pitiful pandemic response. Some blamed poor presidential leadership.” The pres-
ident’s critics charged him with missing clear warning signs, refusing to use in-
house government expertise and plans, and undercutting efforts to curtail the vi-
rus’s spread. At the end of February, 2020, the president stated, “It’s going to dis-
appear. One day, it’s like a miracle, it will disappear.”® The president persistently
downplayed the threat and proposed “liberating” states like Michigan from what
he described as illegitimate stay-at-home orders.? He publicly contradicted CDC
statements on the severity of the crisis and on appropriate preventative measures
like masks and prohibitions on large gatherings. Such actions left governors and
mayors with little political cover for tough choices and encouraged resistance to
public health actions that would slow the spread of the virus.

For all the criticism of the president, other analysts puzzled over the poor per-
formance by the bureaucracy responsible for the pandemic response. At the heart
of complaints about poor bureaucratic performance was the CDC. The president
himself criticized the agency for being ill-prepared for the crisis, tweeting, “For
decades the @CDCgov looked at, and studied, its testing system, but did nothing
about it. It would always be inadequate and slow for a large scale pandemic.”*®
The New York Times publicly wondered “What Went Wrong?” in the agency whose
entire purpose is to combat infectious diseases like COVID-19." A deep dive into
the public health bureaucracy revealed organizational chaos and resource prob-
lems.”> Why could it not perform basic tasks like delivering reliable tests, collect-
ing data, or even conveying a consistent message ?

Both explanations for the breakdown can be true. The president’s choices in
the moment prevented an effective national response, while his earlier decision to
neglect governance had borne bitter fruit in a demoralized and ultimately broken
public health bureaucracy. Critics charged Trump with malign neglect or a pur-
poseful effort to hamstring the administrative state by breaking the bureaucracy.'3
Debates about pandemic response raise more general questions about the overall
health of the administrative state: that is, the agencies, people, and processes of
the executive branch of the federal government. Do the symptoms manifesting in
the public health bureaucracy extend to other parts of the bureaucracy? And are
the symptoms attributable to the actions of the Trump administration or do they
reveal a deeper malady, something that afflicted earlier Democratic and Republi-
can administrations?

Careful observers inside and outside of government had been raising alarm
about the health of the administrative arm of the government well before the
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Trump presidency.'* Since at least the New Deal, the expansion of government
activity has been the subject of strong political disagreement between the par-
ties. The administrative state has been caught in a partisan struggle over the prop-
er scope of government activity, a debate that has only sharpened since the early
1980s with the increased polarization of the two main political parties. Conflating
the departments and agencies of government with the policies they pursue, many
Republican elected officials have sought to limit government activity by unravel-
ing the machinery of government. Moreover, both parties have responded favor-
ably to management fads that feed into negative stereotypes about bureaucracy
and have responded accordingly.’> For neither party is effective agency manage-
ment - the hard work of government that no one sees — a regular priority.'®

Debates about the response to the coronavirus pandemic raise the larger ques-
tion of the robustness of the administrative state in the United States. Govern-
ment workers keep people safe, provide security and infrastructure for the U.S. fi-
nancial system, enforce laws, and deliver mail. Their health and readiness are not
trifling concerns. If these agencies fail, veterans may die waiting for health care.
Poorkids may go hungry. Criminals may go unchecked and people may not be able
to vote or get prescriptions on time. Government agencies helped rebuild Europe,
win the Cold War, and send astronauts into space. Federal employees invented the
Internet.”” One-quarter of U.S. Nobel Prize winners are federal employees.'8 Par-
tisans can reasonably disagree about what the federal government should do, but
itis everyone’s job to make sure it is healthy and managed well.

In summer 2020, my colleagues Nolan McCarty, Mark Richardson, and I
joined forces with the Partnership for Public Service to survey thousands of ap-
pointed and career federal executives to get their perceptions about the health of
the administrative state. We asked these individuals about their perceptions of
the federal workforce, investments in the public sector, and management.’® We
have asked some of these questions in the past, which provides some historical
reference.*® This time, to provide a public-private sector comparison, we also in-
cluded some questions that survey researchers ask C-suite private sector execu-
tives.>! The Partnership released the preliminary results in October 2020.%*

A survey cannot tell us everything we need to know about the capacity of the
U.S. administrative state, but these results provide important insight into what is
happening inside government agencies. Respondents provided both quantitative
and qualitative data that help illuminate current conditions. For example, one re-
spondent wrote, “Thank you so much for doing this. It is vital that the data get
used to really rebuild the federal government after how much this administration
and its enablers have built on decades of efforts to undermine and destroy the ef-
fectiveness of government.” Another wrote, “Thank you for doing this survey.
It is very important work. I've been concerned about a crumbling infrastructure
from within for a long time now.” Some respondents were more pointed in their
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critique of the current administration (“I am concerned with the Trump Admin-
istration’s attempts to politicize the civil service”) or of the civil service (“[My
agency| is replete with dedicated socialists. The agency should be reformed to cre-
ate greater balance between political views”).

We fielded the survey during the extraordinary circumstances of a worldwide
pandemic and unusual political contestation, and the answers reflect that. Notably,
more than 59 percent of our federal executives reported that their work portfolio
changed during the pandemic.?3 For some, the pandemic had a large effect on their
work. While 79 percent reported that their agency “has a sense of urgency for get-
ting things done,” fully 41 percent reported that the services their agency provides
to the public have suffered during the pandemic. Yet respondents generally reported
that the federal government is a good employer in the crisis and 8o percent report-
ed having all the necessary information technology to work effectively from home.

For others, the unusual political environment of their work provided important
context for their responses. Some asked explicitly that we take extra care to ensure
confidentiality of their responses. Others admitted, “I even hesitate to put this in
writing for fear of retaliation.” By contrast, other respondents inferred bias in the
survey, complaining, “The very fact that you are choosing to ask these questions
only now under the Trump Administration demonstrates again clearly ... how bi-
ased is academia and the media. You are blinded by your ideology.” Relative to ear-
lier surveys, the rawness of the comments, the despair, and the anger is striking. For
many, there is an intense pride in their agency and what they do. This animates ei-
ther a frustration with changes or a defensiveness in assessing agency performance.

The questions on the survey run the gamut from management to politics, from
shutdowns to the pandemic. I focus here on questions targeted at assessing the
health of the federal workforce and the quality of management. Overall, feder-
al executives reported high levels of satisfaction with their work. They reported
some flexibility to innovate, and many reported an environment of trust and the
use of data and evidence in their agencies. Others reported problems with trust,
declining attention to facts and data, and little investment in future administra-
tive capacity. A large and quickly growing proportion of federal executives report-
ed significant problems in their workforces, putting in danger their ability to im-
plement core tasks. These workforce problems stem from resource problems and
lower levels of competence in all types of federal employees.

mong the most important questions in the survey were those about the

health of the federal workforce. The responses we received are illuminat-

ing, at times reassuring and at others quite concerning. Federal executives
reported high levels of satisfaction with their work and their agencies as places to
work, particularly during a pandemic. However, they expressed increasing alarm
about the capacity of the workforce to carry out core agency missions.
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The public sector workforce does not comprise a random sample of U.S. work-
ers. They tend to be older and better educated than workers in the private sector.
They also tend to rate higher on what public administration scholars call “pub-
lic service motivation,” a character trait related to the desire to help people and
do good for others.*4 To get selected for an executive position in the federal gov-
ernment means you have to be talented and find some meaning from doing pub-
lic work, since the pay becomes less competitive the higher you get in public ser-
vice.?> We asked federal executives whether they agreed or disagreed with the
statement “Considering everything, how satistied are you with your job?” About
80 percent reported being satisfied or very satisfied in their jobs, and 71 percent
said the same about their agency (“Considering everything, how satistied are you
with [your agency]?”).26

We probed a bit further, asking specifically about the current context and more
general characteristics of their work that might influence satisfaction. We asked
executives whether they agreed or disagreed with the statement “The federal gov-
ernment is a good employer during a crisis.”?” Three-quarters of respondents
agreed or strongly agreed with that statement. Respondents were more likely than
their private sector counterparts to report that promotions in their organization
were based upon a person’s ability (62 percent versus 53 percent) and recommend
their agency as a good place to work (79 percent versus 76 percent). They were just
as likely to report that their work environment “supports the development of new
and innovative ideas” (68 percent versus 66 percent).28

These features of public sector work led more than half of our survey partici-
pants to report that they are able to recruit and retain the best employees. Fifty-
five percent agreed or strongly agreed with the statement “[My agency] is able to
recruit the best employees,” and 57 percent confirmed the statement “[My agen-
cy] is able to retain its best employees.”?® Whether one sees it as good news that
25—27 percent of federal managers cannot recruit or retain the best employees is a
matter of perspective (the remainder neither agreed nor disagreed). The portion
agreeing with these statements is about 10 percentage points higher than in 2014,
however.3° One explanation would relate to changes in federal personnel policy.
Another explanation is that the improvement is due to changes in economic con-
ditions. During periods of high unemployment and economic uncertainty, the
government becomes a more attractive employer. It is easier to attract new work-
ers and experienced federal employees are less likely to leave because of concerns
about retirement income and fewer outside opportunities.

While most federal executives reported satisfaction in their work and agencies,
they also reported serious and worsening capacity problems related to the quality
and size of the federal workforce. To begin, we asked respondents whether they
agreed or disagreed with the statement “An inadequately skilled workforce is a sig-
nificant obstacle to [my agency] fulfilling its core mission.”3" As Figure 1 reveals,
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Figure1
Federal Executive Perception of Decline in Agency Capacity
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60 percent of 2020 respondents agreed or strongly agreed with this statement.
Only one-third reported that their workforce was adequate to fulfill its core mis-
sion. It is important to note that the question does not ask executives about com-
mon tasks across agencies like information processing, contract management, hu-
man resources, or legal work. It asks about core tasks, those central to the agency’s
mission. What are these core tasks? They range from providing national defense
to delivering the mail to ensuring nondiscrimination in housing to approving pat-
ent applications. Across the government, federal executives report problems in the
workforce that make fulfilling their core mission difficult.

This number is up from 39 percent in 2014, toward the end of the Obama ad-
ministration. This is a striking change in responses between the two surveys. In
2014, we remarked that it was a serious concern when close to 40 percent of man-
agers report a problem in their workforces. That number is now 60 percent.

Legal scholars tend to imagine the administrative state as a set of rules and
guidance emanating from delegation of authority, but these formal actions have
no force without persons to bring them to life, to translate law into policy through
the hard work of interpretation and action. Agencies need people to animate law
by conducting inspections, filing charges, managing contracts, negotiating agree-
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ments, and writing reports. Laws assigning core tasks mean little if there is no ro-
bust administrative infrastructure to execute the law.

The evident decline in workforce skills between 2014 and 2020 could be due
to a number of factors. First, the quality of the people working in federal agencies
could be declining. That is, the people working in the agency could be, on average,
just of lower ability. For example, agencies could be losing excellent experienced
professionals to retirement or work in the private sector. The people who replace
them may not be of the same quality. Second, the agency may simply have too few
people. It might be the case that agency personnel are very talented but there just
aren’t enough of them. Third, there may be enough workers, but they might not
have the right skills necessary to meet new challenges. For example, agencies may
lack expertise to keep up with new developments in areas like information tech-
nology, artificial intelligence, data analytics, or contract management.

The survey includes questions that explore all three possibilities. In one set of
questions, we asked respondents to evaluate the competence of the people they
work with. Specifically, we asked, “Now thinking about people, apart from your-
self, who work in [your agency], how competent are the following?” Respondents
evaluated political appointees, senior civil servants, low- to mid-level civil servants,
and contractors on a scale from one-not at all competent —to five — extremely
competent. On scales of this type, we expect the evaluations to be anchored
around the middle - three — because we expect that few people are “not at all com-
petent” and “extremely competent” is a high bar.

The average 2020 response, during the Trump administration, is represent-
ed in Figure 2 as the black bar. I include responses to the same question in 2007,
during George W. Bush’s second term, as a comparison (we did not ask this ques-
tion in 2014). In the far-left column, we see how federal executives rate the Trump
administration’s political appointees. On a one-to-five scale, the average rating
is 3.19, significantly lower than the 3.57 that respondents rated Bush administra-
tion appointees in 2007.3* Respondents report that agency appointee leadership,
on average, is middling. Some of the qualitative comments in the survey bolster
this. One respondent wrote, “My concern in Department leadership is the lack
of attention given to the qualifications of an individual selected for a political ap-
pointee position. They have no apparent requirement to understand, document
and declare fidelity to agency mission.”

Respondents rate the competence of career professionals higher, with those
most senior rated as the most competent. The high rating for career professionals
might reflect both a higher level of substantive expertise and a respondent bias
in favor of agency specialists relative to appointee generalists. Indeed, appointee
attention to administration goals over agency recommendations can lead respon-
dents to confuse loyalty to the administration for alack of competence. A number
of qualitative responses suggest frustration with appointees’ lack of commitment
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Figure 2
Federal Executive Perception of Agency Competence
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to the agency’s mission. One writes, “Most of the political appointees come with
ideas and often have no regard for the mission of the organization.”

Perhaps more notable in Figure 2, however, is the decline in the evaluation of all
categories of federal workers: political appointees, senior civil servants, and low-
to mid-level civil servants. Respondents rate the average competence of all class-
es of federal workers lower in 2020 than in 2007. (They rate contract employees
about as competent as they were in 2007.) The biggest drop in the perceived com-
petence of the workforce is in the appointee class, but all categories have declined.

Scholars and journalists have carefully documented the effects of the new ad-
ministration’s approach and policies on departures and retirements among ex-
perienced senior civil servants. The rate of departure among career members of
the Senior Executive Service was dramatically higher immediately after the 2016
election than after previous party change elections.33 Others departed because of
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frustration after trying to stick it out. Some of those who remained reported low
morale and marginalization. One who remained wrote,

Before this administration, our agency had problems that make work less efficient,
but it had knowledgeable staff at all levels, people liked the agency and the leadership
worked hard because they believed in the mission. The new leadership has “trans-
formed” the organization (illegally in many ways), pushed highly competent people
out using RIFs (also illegal), hired inappropriately, and ruined trust between senior
leadership and staff.

At least in this agency, choices of agency leadership led to departures and the de-
cline in the competence of the workforce.

Long-standing difficulties recruiting young people into government service
compound the skills problem, as agencies cannot replace departing personnel
with promising new hires. Less than 8 percent of the federal workforce is under
the age of thirty, half the percentage that is over the age of sixty.34 Forty-five per-
cent of executives report difficulties in recruitment, many pointing to bureaucrat-
ic issues and long-standing problems with how long it takes to hire.3> One fed-
eral executive explained, “The [hiring] system is entirely broken. Executives and
managers spend inordinate amounts of time trying to work around the rules of
the entrenched Personnel Bureaucracy [sic] to successfully recruit qualified appli-
cants. It is exhausting.” Others described the difficulty of recruiting young peo-
ple to work in government because of bipartisan disparagement of government
workers. One respondent is worth quoting at length:

But the previous administration (Obama) was not much better in terms of support-
ing the federal civil service. Both political parties take pleasure and benefit politically
from denigrating “Washington bureaucrats” as over paid [sic], out of touch, incom-
petent, politically biased, and worse. The country believes them. In the court of pub-
lic opinion no one of importance defends the value of the federal civil service (not
talking about military here). So to your questions of whether we can recruit the best
talent? First, we can’t hire anyone. Second, potential candidates are actively discour-
aged from seeking federal employment by the very people who lead two of the three
branches of the Federal government.

This helpful elaboration highlights two issues: a recruitment problem (“no one
wants to work here”) and a resource problem (“we can’t hire anyone”). One rea-
son for the observed decline in the skill of the workforce may be that people of
lower competence are replacing those departing government. Another may be
that new hiring is not keeping up with departures or agency demand.

A striking feature of the federal government over the last sixty years has been
the great mismatch between the expansion of its activities and administrative re-
sources.3% Figure 3 graphs the change in federal spending in inflation-adjusted dol-
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Figure 3
Growth in Federal Spending and Employment, 1960 — 2018
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Federal spending is an estimate from the historical table. Bureau of Labor Statistics employ-
ment data for 2018 are an average, excluding December.

lars and the number of federal employees. While spending has quintupled since
1960, the federal workforce in 2020 is not much bigger than it was at the end of the
Eisenhower administration. There are a number of reasons why federal employ-
ment has lagged behind spending. First, the productivity of labor has increased.
Simply put, fewer employees are necessary now to do the same amount of work.
For example, the federal government needs fewer clerks and typists now than in
1960. Second, the increase in spending has largely been programmatic, meaning
dollars flow more or less directly to recipients (such as through Social Security or
grants to states) rather than to agency officials that use budgets and spend mon-
ey. Finally, the federal government increasingly implements programs through ar-
rangements with states and local governments or contracts with a web of nongov-
ernment actors. Regardless, the federal government is managing a significantly
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larger number of programs and dollars with about the same number of people. As
one respondent wrote, “The administration places new missions without increas-
ing your budget to meet the new demands. Agencies are forced to let civil service
personnel go to make room for contractors to support their communities.” This
places incredible strain on federal management, and the Government Account-
ability Office regularly highlights important skills gaps that reflect the growing
mismatch.37

We asked federal executives a number of questions about resources and man-
aging in the modern era. The survey borrowed from surveys of private sector ex-
ecutives and asked respondents whether they agreed or disagreed with the state-
ment “We have enough employees where I work to do a quality job.” Only 45
percent of federal executives agreed or strongly agreed with this statement.3® By
contrast, 58 percent of U.S. private sector executives agreed or strongly agreed
with that statement. One distinct feature of the public sector is that managers do
not always control decisions about how many people to hire and how to spend
money. Elected officials, rather than agency managers, control budgets and the
numbers of full-time employees. Trying to fulfill an agency’s core mission with
too few employees may be one reason why federal executives evaluate the skills of
their workforce as they do.

For a robust administrative state, managers need more than people; manag-
ers need the right equipment and the ability to train and develop their workforce.
We asked federal managers their level of agreement with the statement “I feel I
have the right tools and resources to do my job properly (equipment, software,
etc.).”39 Here there is no difference between the two sectors. Almost three-quar-
ters of public and private sector managers reported having the right equipment.
In addition, two-thirds of federal managers agreed that “[My agency] is able to
provide necessary training for high performance.”4°

Collectively, these responses suggest that federal agencies have been unable
to hire and restock departing talent, and this appears to be contributing to a de-
cline in the perceived competence of the workforce. While most federal manag-
ers reported having access to necessary equipment, less than half reported having
enough employees to do a quality job.

or some observers, the nation’s poor pandemic response had less to do with

alack of capacity in the workforce. Rather, the nation’s poor pandemic re-

sponse boils down to bad management characterized by a lack of trust be-
tween the administration and civil servants and an unwillingness to rely on data
and science in decision-making. Is that true across the government? Most re-
spondents reported a climate of trust within their agencies and that their agencies
make decisions based on data. Respondents overall had significantly lower trust
in the White House, however.
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To begin, we asked federal executives their level of agreement with the state-
ment “[My agency] is an effectively managed, well-run organization.”#* As Fig-
ure 4 reveals, among respondents, 56 percent agreed or strongly agreed with that
statement, compared with 60 percent in the private sector. It is a little hard to
make sense of this topline number since respondents are themselves managers,
key figures in the management team of their agency. It was a little like asking fed-
eral executives whether they were doing a good job. Appointees generally hold
more responsibility and are more sanguine about how well agencies are managed.
If we limit responses to career professionals, the percentage of executives agree-
ing that their agency is well run is closer to 55 percent.

Where federal executives have concerns about management, this often man-
ifests itself in trust, particularly in the public sector. New political leaders have
doubts about the intentions and competence of the organization’s rank-and-file
and vice versa. 4* Indeed, while in office, President Trump referred to civil servants
as the “deep state” and part of the swamp that needs draining.43 Civil servants used
formal dissent channels and other means (such as inspectors general and whistle-
blower offices) to express their concerns about policy decisions and purported ille-
gal activities.#4 A number of former officials spoke out against the Trump admin-
istration and its actions.4’ To see whether this reported mutual distrust had seeped
down into agencies, we asked executives whether they agreed or disagreed with
the statement “There is a climate of trust in my agency.” Fifty-six percent agreed or
strongly agreed that there was a climate of trust.4% This means that 44 percent did
not agree with that statement. To put these numbers in perspective, the govern-
ment percentage is slightly lower than responses from the private sector (57 per-
cent agree or strongly agree). In the private sector, however, there is arguably an
understanding that firms are about profits rather than the public interest.

These differences in trust may help explain differences in management ap-
proaches related to long-term planning. We asked respondents whether they
agreed or disagreed with the statement “My agency is investing now to enable our
future success.”4” Fifty-six percent of federal executives agreed or strongly agreed,
compared with 69 percent in the private sector. There are a number of possible ex-
planations for this difference between the sectors. In the public sector, the break-
down in the federal budget process has meant that agencies are working from
short-term stopgap funding to short-term stopgap funding. This makes it hard
to plan. Elected officials, particularly during election years, also have a hard time
planning for four-to-six years out, when they may no longer be in office. In an era
of insecure majorities, the most important thing is the next election, not investing
in agency capacity to prevent problems that are hard for the public to see or may
never emerge.4® The day-to-day work of good management - catching people do-
ing the right thing, planning ahead for different contingencies, building robust
workforces and processes — is rarely rewarded.
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Figure 4
Federal versus Private Sector Management: Quality, Trust, Planning, Data
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Public Service. Survey on the Future of Government Service, 2020, https://sfgs.princeton.edu.

Among respondents, 59 percent agreed or strongly agreed with the statement
that their agency “makes decisions based on data.”49 When private sector execu-
tives were asked the same question about their companies, 72 percent agreed or
strongly agreed that their company makes decisions based upon data. Public sec-
tor executives report significantly lower use of data in decision-making than their
private sector counterparts. We do not have a comparable survey question from
an earlier period to see whether the Trump administration relied less on data than
its predecessors. There is some anecdotal evidence in the survey to this effect,
however. For example, one respondent reported, “Our political leadership do not
rely on facts or data, but on opinions. This is a dramatic change from anything I've
experienced in my 30+ year career.”

Given the context of the pandemic, we also included a few questions about
trust and leadership during the crisis. When we asked about the statement “I trust
the senior leadership in [my agency] to respond well in a crisis,” 70 percent agreed
or strongly agreed. When we asked about their level of agreement with the state-
ment “I trust the White House to respond well in a crisis,” however, only 19 per-
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cent agreed. Fully 53 percent strongly disagreed with that statement. While federal
executives have comparable levels of trust and confidence in their organizational
leadership, few have confidence in the White House.>°

s summer turned to fall, President Trump’s handling of the COVID pan-

demic loomed over the 2020 election. The president uneasily defended

his leadership role, while his contraction of the virus communicated its
own truth about the crisis. Would another president have thwarted the pandem-
ic? Could lives have been saved ? The answer to these questions depends on what
one believes about the distinctiveness of President Trump and his team and the
robustness of the public health bureaucracy. The pandemic revealed breaches in
the wall public health agencies were supposed to build around an emergent pan-
demic. Could any president have plugged them all ?

As with other aspects of the Trump presidency, it is difficult to disentangle
the actions of the bureaucracy from the man himself. The callous and ultimate-
ly ineffective response to Hurricane Maria and the hurried and haphazard efforts
to increase immigration enforcement suggest both shortcomings in presidential
leadership and long-standing capacity problems. Properly prepared, President
Trump might have remedied these capacity problems, but he was not the first
to neglect the effective management of the executive.5' The Federal Emergency
Management Agency’s (FEMA) response to Hurricane Katrina under George W.
Bush was woefully inadequate.5> The Department of the Interior had serious and
long-standing problems in the Minerals Management Service prior to the Deep-
water Horizon Gulf oil spill under President Obama.>3

The responses of federal executives illuminate both concerns about the cur-
rent administration and long-standing problems. On the one hand, they reported
satisfaction in their work and its importance. On the other hand, they reported
frustration with choices by elected officials that make it difficult for them to ful-
fill their core mission. One respondent concluded, “I was really confused by this
survey. [sic] what are you trying to learn? Here is what I want you to consider:
the federal government is broken and after years of being abused, dismissed, un-
derappreciated and treated like shit many talented people are going to leave. God
help us.” While there was a keen sense of worry and frustration targeted at the
then-current White House, federal executives’ frustration extended to earlier
Democratic and Republican administrations.

Years of neglect have culminated in vulnerabilities manifesting themselves in
increasingly regular and severe administrative failures. These failures put all of us
atrisk.

While the problems are serious, there are a few steps we can take that will go a
long way toward ensuring a healthier administrative state. As with the pandemic,
we can make it easier to diagnose disease and take steps to mitigate the growing
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risks. One noteworthy feature of our survey was that we conducted it rather than
the federal government. This should give us pause. Why do academics and non-
profits have to collect data on the fundamental health of the administrative state?
Shouldn’t the federal government itself collect these data? Unfortunately, while
the federal government collects voluminous data of various types, it often collects
the wrong kind of data and lacks the analytic capacity to analyze the data it does
collect. For example, the primary data the federal government collects to assess
the health of the administrative state, the Federal Employee Viewpoint Survey
(FEVS), have limited value for modern human resources management, so much so
that agencies are opting out: last year, the Department of Veterans Affairs (which
employs 18.5 percent of the civilian federal workforce) decided to no longer par-
ticipate.>4 The Partnership for Public Service, a Washington, D.C., nonprofit, con-
ducts the primary analysis of the FEVS because the Office of Personnel Manage-
ment does not have the capacity to do that work for itself. Providing improved
data and analytic capacity inside the federal government would help increase the
use of data and evidence in agency decision-making and incentivize elected offi-
cials to be attentive to the health of the bureaucracy.

Another way to ensure greater attention to the long-term health of the depart-
ments and agencies of government is to reduce the number of political appoin-
tees. There are more than 1,300 presidentially appointed executives that run fed-
eral agencies and programs. Many positions are vacant for long periods, particu-
larly at the beginning and end of an administration. President Trump advanced
nominees for only 39 percent of these positions during his first year. President
Obama found candidates for 54 percent in his first year. Given the rancorous Sen-
ate confirmation process, this means that more than one-half of all executive po-
sitions were vacant for the first year of each president’s term. When the president
does fill these positions, executives generally serve for short stints.5> Their focus
naturally is on short-term political objectives rather than long-term agency capac-
ity. This is one reason for the gap in answers between public and private sector ex-
ecutives in the degree of investment in the future. Short-timers, whether the pres-
idential appointees or the temporary careerist fill-ins, cannot do long-term plan-
ning. Straightforward efforts to reduce the number of appointed positions would
increase executive tenure and improve management.56

In addition to improved data to diagnose problems and managerial changes
that would make it easier to implement solutions, direct legislative changes can
improve the federal personnel system. There is bipartisan agreement that the
federal personnel system is broken. The civil service system was created to pre-
vent abuse rather than advance the purposes of the federal government, and both
Republicans and Democrats agree that there are problems with workforce recruit-
ment and development, as well as recourse for dealing with poor performers. A
number of reasonable proposals exist for comprehensive civil service reform that

82 Deedalus, the Journal of the American Academy of Arts & Sciences



David E. Lewis

strike a middle ground.’” Such reforms would go a long way toward building back
up what has been damaged.

The ongoing political discussion about pandemic response has shed light on
the overall health of the agencies, people, and processes that make up the execu-
tive part of the federal government. Can the administrative state deliver the ser-
vices, protections, and help that voters ask for? Not without careful monitoring
and attention, ideally in advance of a worldwide pandemic.
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Replacing Bureaucrats with
Automated Sorcerers ?

Bernard W. Bell

Increasingly, federal agencies employ artificial intelligence to help direct their en-
forcement efforts, adjudicate claims and other matters, and craft regulations or
regulatory approaches. Theoretically, artificial intelligence could enable agencies
to address endemic problems, most notably 1) the inconsistent decision-making
and departure from policy attributable to low-level officials exercise of discretion;
and 2) the imprecise nature of agency rules. But two characteristics of artificialin-
telligence, its opaqueness and the nonintuitive nature of its correlations, threaten
core values of administrative law. Administrative law reflects the principles that
1) persons be judged individually according to announced criteria; 2) administra-
tive regulations reflectsome means-end rationality ; and 3 ) administrative decisions
be subject to review by external actors and transparent to the public. Artificialintel-
ligence has adverse implications for all three of those critical norms. The resultant
tension, at least for now, will constrain administrative agencies’ most ambitious po-
tential uses of artificial intelligence.

rtificial intelligence/machine learning (AI/ML) algorithms are widely

used in the private sector. We experience the results daily: AI/ML algo-

rithms suggest products for purchase and even finish our sentences. But
those uses of AI/ML seem tame and impermanent: we can always reject algo-
rithm-generated suggestions.

Can AI/ML become a resource for government agencies, not just in controlling
trafficlights or sorting mail, but in the exercise of the government’s coercive pow-
ers? Thefederal government hasbegun to deploy Al/MLalgorithms.' The embrace
of such technologies will profoundly atfect not only the public, but the bureaucra-
cies themselves.> Might AI/ML bring agencies closer to attaining, in Max Weber’s
words, “the optimum possibility for carrying through the principle of specializing
administrative functions according to purely objective considerations” ?3

Before exploring such implications, Iwill discuss AI/ML'’s capabilities and use by
federal agencies, and agencies’ functions and environment. Ultimately, we will see
that AI/ML is a sort of empirical magic that may assist in coordinating an agency’s
actions but presents challenges due to itslack of transparency and nonintuitiveness.
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he government has long used computers to store and process vast quan-

tities of information.# But human beings fully controlled the computers

and wrote their algorithms. Programmers had to do all the work of mod-
eling reality: that is, attempting to ensure that their algorithm reflected the actual
world, as well as incorporating the agencies’ objectives.>

AI/ML is much less dependent on the programmer.® It finds associations and
relationships in data, correlations that are both unseen by its programmers and
nonintuitive. As to the latter, for example, an AI/ML algorithm might predict a
person’s preferred style of shoe based upon the type of fruit the person typically
purchases for breakfast.” Thus, AI/ML results do not represent cause and effect;
correlation does not equal causation. Indeed, as in the example above, AI/ML al-
gorithms may rely upon correlations that defy intuitive expectations about rele-
vance; no one would posit that shoppers consider their breakfast choices when
making shoe selections.

The opaque and nonintuitive associations on which AI/ML relies, that is, Al/
ML’s “black box” quality, have consequences for administrative law.® Even know-
ing the inputs and the algorithm’s results, the algorithm’s human creator cannot
necessarily fully explain, especially in terms of cause and effect, how the algorithm
reached those results. The programmer may also be unable to provide an intuitive
rationale for the algorithm’s results. While computer experts can describe the al-
gorithm’s conclusion that people with a particular combination of attributes gen-
erally warrant a particular type of treatment, they cannot claim that the algorithm
has established that any particular individual with that combination of attributes
deserves such treatment.?

AI/ML can be used in either a supervised or unsupervised manner. In supervised
learning, training data are used to develop a model with features to predict known
labels or outcomes. In unsupervised learning, a model is trained to identify patterns
without such labels.*®

AI/ML is particularly useful in performing four functions: identifying clus-
ters or associations within a population; identifying outliers within a population;
developing associational rules; and solving prediction problems of classification
and regression." AI/MLis currently less useful when a problem requires “estimat-
ing the causal effect of an intervention.”"* Nor can such algorithms resolve non-
empirical questions, such as normatively inflected ones, like ethical decisions."
Presumably, AI/ML is ill-suited for resolving some empirical questions that fre-
quently arise in administrative and judicial contexts, such as resolving witnesses’
differing accounts of past events. In those situations, the data inputs are unclear.

recent Administrative Conference of the United States (ACUS) study un-

covered considerable agency experimentation with or use of AI/ML.™
Agencies largely employed human-supervised AI/ML algorithms, and
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their results were generally used to assist agency decision-makers and agency
management in making their own decisions. A few examples follow.

The Securities and Exchange Commission (SEC) uses AI/ML to monitor the se-
curities markets for potential insider trading. The SEC’s ARTEMIS system focuses
on detecting serial inside traders. A natural language program sifts through 8-K
forms submitted by companies to announce important events that occur between
their regular securities filings. SEC staff then use a natural language processing al-
gorithm to sift through the forms. Then, a machine learning algorithm identifies
trigger events or market changes that warrant investigation. An officialreviews the
output and decides whether further investigation is justified. If so, SEC staft send
a blue sheet request to broker/dealers for relevant trading records. The blue sheet
data are analyzed with previously requested blue sheet data by an unsupervised
learning model to detect anomalies indicating the presence of insider trading.

The Social Security Administration (SSA) uses several methods to increase the
efficiency of its disability benefits claim adjudication process. It has attempted to
apply algorithms to claim metadata to create clusters of similar cases it can assign
to the same administrative law judge (ALJ). It has also developed an AI/ML analy-
sis of claims to determine the probability of an award of benefits based solely on
certain attributes of the claims. Officials use the results in establishing the order
in which claims are assigned, moving ones likely to be granted to the head of the
line. However, the actual determination of the claim is made by the ALJ.

AI/ML assists adjudicators in preparing disability decisions. The SSA’s Insight
program allows adjudicators to identify errors in their draft decisions, such as er-
roneous citations (thatis, nonexistent regulation numbers) and misapplication of
the vocational grid (the metric used to determine whether sufficient work exists
in the national economy for those of a claimant’s level of exertional ability, age,
and education). Insight also assists the SSA in identifying common errors made by
ALJs, outlier ALJs, and areas in which SSA policies need clarification.'

The ACUS report discusses the use of AI/ML to sift through the massive num-
ber of comments made in response to the Federal Communications Commis-
sion’s proposed rollback of its net neutrality rules and the Consumer Finance
Protection Bureau’s use of AI/ML to classify the complaints it receives.'® Algo-
rithms have been deployed to assist agencies in predicting an industry’s potential
response to various alternative formulations of a contemplated regulation. The
Environmental Protection Agency’s (EPA) OMEGA model “sift[s] through the
multitude of ways . . . automaker[s] could comply with a proposed greenhouse gas
emissions standard to identify the most likely compliance decisions.”7 OMEGA
thus has helped the EPA set greenhouse gas emissions standards “that [protect]
public health and welfare while remaining cognizant of the time and cost burdens
imposed on automakers.”'® OMEGA is not an Al/ML algorithm, but we might see
it as a forerunner of AI/ML algorithms that would perform a similar function.'
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dministrative agencies perform a wide array of functions. Administrative

law scholars tend to focus on three broad categories of agency action that

lie at the heart of the government’s coercive powers: enforcement, adju-
dication, and rulemaking. These categories derive from the distinction between
legislating, enforcing the law, and adjudicating legal disputes.

Enforcement. Enforcement involves monitoring regulated entities, identifying
statutory or regulatory violations, and pursuing sanctions for such violations. En-
forcement is largely an executive function.

Moreover, enforcement has heretofore been considered inherently discre-
tionary: agencies’ limited resources simply do not allow them to be present ev-
erywhere at all times, much less pursue every potential regulatory violation.>®
Choosing which regulated entities or activities to investigate can be excluded
from the realm of consequential decisions. If the entity or person under investi-
gation has been complying with the law (or if the government cannot amass suffi-
cient evidence to prove otherwise), no adverse consequence will ensue. General-
ly, the cost of undergoing investigation and defending oneself in an unsuccessful
government enforcement action is not considered a harm.*!

Adjudication. Adjudication involves resolving individuals’ rights against, claims
of entitlements from, or obligations to the government. Thus, decisions regard-
ing Social Security disability benefits, veterans’ benefits, entitlement to a partic-
ular immigration status, and the grant or revocation of government licenses or
permits, as well as liability for civil fines or injunctive-type relief, are all adjudi-
cations. In mass justice agencies, these adjudications differ substantially from
traditional judicial determinations. Traditional judicial decisions often involve
competing claims of right and frequently require making moral judgments in the
course of resolving cases. The specification of rights and obligations is often in-
tertwined with a determination of the applicable facts.?* AI/ML algorithms might
make quite good predictions regarding the results in such cases, but we are chary
about leaving the actual decision to an AI/ML algorithm.

Mass adjudication by administrative agencies can often be much more routin-
ized. Consider insurance companies’ resolution of automobile accident claims.
The judicially crafted law is complex. Liability turns on each actor’s “reasonable-
ness,” a judgment based on a mixture of law and fact. The complexity represents
an effort to decide whether the injured plaintiff is morally deserving of recovery
from the defendant driver. Fully litigating such cases requires questioning all wit-
nesses to the accident closely. But insurance companies seeking to resolve mass
claims without litigation use traffic laws to resolve liability issues, as an imperfect
but efficient metric.?3

Similarly, the SSA disability determinations could be considered expressions
of a societal value judgment regarding which members of society qualify as the
deserving poor.*4 Such a determination could be unstructured and allow significant
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room for adjudicators’ application of moral judgments and intuition. But the SSA
has, of necessity, established a rigid, routinized, five-step process for evaluating
disability claims.>> And the final step involves assessing whether sufficient jobs
the claimant can perform exist in the national economy. That too was routinized
by use of a grid, which provided a yes/no answer for each combination of appli-
cants’ age, education, and exertional capacity.?®
Another aspect of agency adjudication warrants attention. Much of tradition-
al litigation, particularly suits for damages, involves assessing historical facts, the
who, what, when, where, and why of past events. But agency adjudications can in-
volve predictions as well as historical facts. Thus, licensing decisions are ground-
ed on predictions regarding the likelihood that the applicant will comport with
professional standards. Likewise, the last step of the SSA disability determination,
whether a person with certain age, educational, and exertional limitations could
find a sufficient number of jobs available in the national economy, is a prediction.
On the other hand, whether an employer committed an unfair labor practice in
treating an employee aversely for union activity is a question of historical fact.
AI/ML excels at making predictions — that is its sine qua non —and predictions
are all we have with regard to future events (or present events we may want to ad-
dress without taking a wait-and-see approach).?” But for an issue such as whether
a particular entity engaged in a specific unfair labor practice, we might want to fo-
cus on the witness accounts and documentary evidence relevant to that situation,
rather than AI/ML-generated correlations.® Or to use an example from toxic torts,
epidemiological and toxicological studies establishing general causation between a
toxin and a toxic harm may be fine for estimating risks to a population exposed to a
toxin, but do not prove what courts in toxic torts must determine: namely, wheth-
er the harm the plaintiff suffered was caused by the plaintiff s exposure to a toxin.>?
Rulemaking. Rulemaking involves promulgation of imperatives of general ap-
plicability akin to statutes. As administrative law scholars Cary Coglianese and
David Lehr suggest, AI/ML’s use in rulemaking is limited because that process in-
volves normative judgments and requires “overlay[ing] causal interpretations on
the relationship between possible regulations and estimated effect.”3° The prod-
uct of agency rulemaking — regulations — may resemble formal legislation, but the
rulemaking process is designed to be far less onerous. Agencies often promulgate
such regulations by “notice-and-comment” procedures.3' Those procedures seem
deceptively simple, but in practice require the agency to identify and categorize
assertions made in thousands of comments regarding the rule’s propriety. And
with the emphasis on the Office of Management and Budget’s (OMB) regulatory
review of proposed regulatory actions, a significant part of the rulemaking pro-
cess consists of assessing the overall costs and benefits attendant the rule.3*
These legislative rules differ from the guidance rules used to constrain lower-
level officials’ discretion, direct their decision-making, or advise the public. Leg-
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islative rules that are the product of notice-and-comment rulemaking have the
“force of law”: violation of the rule itself is unlawful, even if the action does not
violate the statutory standard implemented by the rule. Rules in the second sense,
guidance rules that merely constrain lower-level officials’ discretion or provide
guidance to the public, do not replace the legal standard enunciated in the stat-
ute upon which they elaborate. They lack the force of law; an agency’s sanction
against violators of such guidance rules can be upheld only if the agency can show
that the rule-violator’s conduct has transgressed the underlying statute.

For example, a federal statute grants the Federal Trade Commission (FTC) the
power to enjoin unfair and deceptive trade practices. The FTC could issue a guid-
ance rule specifying that gas station operators’ failure to post octane ratings on
gas pumps is inherently deceptive. The guidance might well be based on exten-
sive consumer research the FTC has conducted. If the FTC promulgates a guidance
rule, each time it goes to court to enforce an order it enters against a rule-violator,
it will have to prove that the gas station’s failure to post octane ratings was de-
ceptive. If, however, the FTC promulgates a force of law rule, that is, a “legislative
rule,” when it goes to court to enforce an order against a violator, it need merely
show that the octane ratings were not posted. The gas station operator can no lon-
ger mount a defense asserting that its customers were not confused or deceived by
the lack of posted octane ratings.

Legislative rules can be analogized to algorithms. The human lawgiver cor-
relates a trait with a particular mischief the legislative rule is designed to address.
The correlation may often be imperfect; but rules are inherently imperfect. How-
ever, we would probably not accept laws based on a nonintuitive correlation of
traits to the mischief to be prevented, even if the correlation turns out to be a pret-
ty good predictor. Even with respect to legislatures, whose legislative judgments
reflected in economic and social legislation are given a particularly wide berth,
courts purport to require some “rational basis” for associating the trait that is tar-
geted with the mischief to be prevented.33 The demands for some intuitive con-
nection, some cause-and-effect relationship between a trait targeted and a harm
to be prevented, is even greater when agencies promulgate regulations.3* And to
carry the analogy further to guidance rules, it is not clear at all that a nonintuitive
connection would be allowed as a guidance rule used to direct the resolution of
agency adjudications.

he critical internal challenge for government bureaucracies is synchroniz-
ing line-level decision-makers, both with the intended agency policy and
with each other.3> Internal review processes can serve this function, but
such processes still require coordination at the review level and involve duplica-
tion of effort. The agency may seek to reduce decision-making metrics to written
rules (either legislative rules or guidance rules).3° Agencies also expend resources
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on training, andretraining, its lower-level employees. And sometimes agency lead-
ership may encounter bureaucratic resistance, yet another reason some line-level
employees’ determinations might not comport with the leadership’s policy.3”

Agencies’ internal structures reflect the fundamental tension between rule-
like and standard-like decision metrics. Rules are decision metrics that do not
vary significantly depending on the circumstances.3® Rules facilitate decisional
consistency, assist line officials’ efforts to follow agency policy, and allow supe-
riors to more easily detect departures. But rules are invariably over-inclusive or
under-inclusive: they sweep within them nonproblematic cases or fail to capture
problematic cases, or both.39 And the simpler the rule, the larger the subset of un-
desirable results.

For instance, due to the increasing heart attack risks as people age, in 1960, the
Federal Aviation Administration promulgated the following rule: “No individual
who has reached his 6oth birthday shall be utilized or serve as a pilot on any air-
craft while engaged in air carrier operations.”4° The rule is over-inclusive: many
pilots over sixty have a very low heart attack risk, far lower than that of many pi-
lots under sixty. A case-by-case determination based on medical records would
surely have led to a more calibrated response. Even a rule that took into account
not only age, but multiple health factors would produce a smaller number of deci-
sions in which relatively risk-free pilots would be grounded.

Some of arules’ inherent limitations can be counteracted by according discre-
tion to line employees. Reintroducing, or retaining, elements of discretion can be
particularly important when decisions must be based on circumstances or fac-
tors that either: 1) were not envisioned by rule-drafters (rules can quickly be un-
dermined by new scientific, economic, social, or other developments); or 2) can-
not be quantified.#' So agency leadership must accord low-level decision-makers
some discretion.#* But what if rules could be fine-grained, to take virtually in-
numerable factors into account? The subset of wrong decisions would become
narrower.*3

Agencies must also contend with various external forces. Agencies’ legitimacy
rests upon their responsiveness to the elected officials of the executive and legis-
lative branches, namely the president and Congress. The president and Congress
must retain the capacity to assert control over agencies, through the exercise of
the executive authority and congressional oversight, inter alia, and change agency
behavior by enactment of statutes modifying the law. But even such legislative and
executive oversight is insufficient to ensure agency fidelity to law.#4 Thus, agency
decisions are generally subject to judicial review as well, to ensure that agencies
remain faithful to their statutory mandates. Nevertheless, judicial review is gener-
ally deferential. On-the-record adjudications need only be based upon “substan-
tial evidence.” Less informal adjudications and regulations need only satisfy the
“arbitrary and capricious” standard of review.4
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The public, and both the relevant regulated entities and the beneficiaries,
must have notice of their obligations. Regulated entities must be able to pre-
dict how agencies will decide cases, and beneficiaries must also be able to deter-
mine when a challenge to a regulated entity’s actions is warranted. Moreover, no
agency can long prosper without the general support of the public, or at least key
constituencies.4

hat are the implications of governments’ use of AI/ML? Use of AI/ML

algorithms will increase uniformity of adjudicatory and enforcement

decisions, and their more fine-grained metrics should minimize the
subset of incorrect decisions.4” But agencies will face a basic decision: should the
algorithms’ decisions be binding or nonbinding?

If binding, many fewer line officials, that is, bureaucrats, will be needed to im-
plement the program on the ground, and those that remain may well experience a
decline in status within the agency. But in embracing AI/ML algorithms, agency
leadership may merely have traded one management problem for another: manag-
ing the data specialists assuming a more central role in the agency’s implementa-
tion of its programs. They will make decisions about the algorithm, the data used to
train it, and the tweaks necessary to keep it current. Nonexpert leadership may feel
even less capable of managing data scientists than the line officials they replaced.

If the algorithm is nonbinding, the key question will be when to permit human
intervention. There is reason to believe that permitting overrides will produce no
better results than relying on the algorithm itself.43 Of course, agency leadership
may disagree. In that case, the challenge will be to structure human intervention
so as to avoid reintroducing the very problem the AI/ML algorithm was created to
solve: unstructured, intuitive discretion leading to discrepant treatment of regu-
lated entities and beneficiaries.

The uniformity wrought by AI/ML algorithms will come at the cost of increas-
ing the opacity of the decision-making criteria and, potentially, the intuitiveness
of the decision metric.

xplainability is critical within the agency. It is critical to any attempt to

have a line-level, or upper-level, override system. If one does not know

the weight the AI/ML algorithm accorded various criteria, how is one sup-
posed to know whether it gave that consideration appropriate weight? At the
same time, the algorithms’ opacity might lead to staff resistance to such AI/ML
decisions.#? Lack of explainability poses challenges to agency managers seeking
to retain control over policy, because not even the agency head can reliably dis-
cern with precision the policy the AI/ML algorithm applies in producing its deci-
sions. At best, agency leadership will be dependent on computer and data process-
ing specialists as critical intermediaries in attempting to manage the algorithm.
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AI/ML algorithm’s lack of explainability impedes the agency’s navigation of
its external environment as well. It complicates relationships with Congress and
the components of the Executive Office of the President (EOP), like the OMB,
with which the agency interacts. The more opaque and less intuitive the explana-
tion of the AI/ML’s metrics and decision-making process, the harder it will be to
convince members of Congress and the relevant EOP components of the sound-
ness of the agency’s decisions. And the more fine-grained the nonintuitive dis-
tinctions between applicants for assistance or regulated entities, the more those
distinctions will be viewed as literally arbitrary (that is, turning on inexplicable
distinctions) and, well, bureaucratic. The reaction of the general public will pre-
sumably be even more extreme than that of elected leaders and their staff.

But let us turn to the implications of AI/ML’s lack of explainability for judicial
review. While judicial review of agency decision-making is deferential, it is hardly
perfunctory.>® In many circumstances, agency decisions are a type of prediction,
even though they may not be framed in that way. Does licensing this pilot pose a
risk to public safety ? Is this applicant for benefits unable to obtain a job? These
are questions in which AI/ML algorithms excel. But, as noted earlier, some agency
decisions require a determination regarding past events. Sometimes the facts, one
might say “the data,” are in dispute. Two people might have a different account of
akey conversation between a management official and an employee central to de-
termining whether an unfair labor practice occurred. Current AI/ML algorithms
are unlikely to provide much assistance in resolving such a contest.

In addition, if a statute is applicable, an AI/ML algorithm might be incapable
of producing a decision explaining the result to the satisfaction of a court. The Su-
preme Court’s decision in Allentown Mack Sales & Service v. NLRB provides a cau-
tionary tale. There, a company refused to bargain with a union, asserting a “rea-
sonable doubt” that a majority of its workforce continued to support the union. In
practice, the National Labor Relations Board (NLRB) required employers making
such an assertion to prove the union’s loss of majority support. The Court held
that an agency’s application of a rule of conduct or a standard of proof that di-
verged from the formally announced rule or standard violated basic principles of
adjudication.”® But that is what an AI/ML algorithm does: it creates a standard
different from that announced, which may well be nonintuitive, and then consis-
tently applies it sub rosa. AI/ML algorithms reveal that certain data inputs are com-
monly associated with particular outcomes to which we accord legal significance,
but fail to show the basis for believing that the correlation held in a particular cir-
cumstance that occurred in the past. In other words, AI/ML can make predictions
about the future, but offers little insight into how the record in the particular case
leads to particular conclusions with respect to legally significant historical facts.

And often, in close cases, an agency can support either decision open to it. Is
the reviewing court to be satisfied with reversing only “clearly erroneous” AI/ML-
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produced decisions ? Some have suggested that courts review the process for deci-
sion-making rather than the outcomes produced by AI/ML algorithms.>

That approach certainly has appeal, but how is the nonexpert (perhaps most-
ly technophobic) judiciary supposed to review the AI/ML algorithms? Courts
faced a similar dilemma when Congress created new regulatory agencies for com-
plex scientific and technological subjects, accorded other agencies more rule-
making power, and permitted more pre-enforcement challenges to regulations.
The court’s response was a “hard-look™ approach, ensuring that the relevant fac-
tors were considered, irrelevant factors were not, and that public participation
was guaranteed. 33

Explainability, in another sense, is also important with respect to legislative
rules. Let us say that an agency seeks to make explicit what is implicit in an AI/
ML algorithm. Assume an AI/ML algorithm finds a correlation between long-haul
truck drivers involved in accidents and 1) drivers’ credit scores; 2) certain genom-
ic markers; and 3) a family history of alcohol abuse. The agency could license or
de-license based on a grid capturing the correlation. How would such a rule fare?

First, correlation does not equal causation. Some additional factor(s) more in-
tuitively relevant to a driver’s dangerousness might be propelling the relationship
between it and the three variables. Given the basic requirement for some logical
relationship between a regulation and its purposes, courts will surely demand ei-
ther some intuitive relationship or nonintuitive causal relationship between the vari-
ables and truck driver dangerousness. After all, even if there is a fairly high cor-
relation between the variables and truck driver dangerousness, many individuals
will be excluded from truck driving due to apparently irrelevant factors. The agen-
cy will presumably have to provide the intuitive or causal relationship for the reg-
ulation to avoid its invalidation as “arbitrary and capricious.”>4

The example points to another problem. We want to base regulatory limita-
tions (or provision of benefits) on people’s conduct, not their traits, either im-
mutable, like genomic markers or family history, or mutable but irrelevant, like
credit score. One’s reward or punishment by the government should turn on con-
duct to be encouraged or deterred, not accidents of birth. And to the extent the
correlation involves a mutable marker, potential truck drivers will focus on im-
proving their performance on a characteristic that does not improve their driving,
like raising their credit score, rather than improving their capabilities as drivers.
And, of course, some characteristics, like race and gender, cannot be used, unless
the agency can proffer a strong justification that is not based on treating an indi-
vidual as sharing the characteristic of his or her group.>>

Third, the function of notice-and-comment requirements would be under-
mined if the agency can conclude that its process for developing the algorithm is
sound, and thus that the correlation is valid, even though the reason the correla-
tion makes sense remains a mystery. Commenters themselves would have to in-
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vestigate the correlation to either prove it is coincidental (essentially disproving
all possible reasons for the existence of the correlation) or identify the underlying
causes driving the correlation.

In short, even if an agency reveals its AI/ML algorithms’ magic, by attempting
to capture an AI/ML-discovered correlation in a legislative rule, the agency’s at-
tempt to promulgate a counterintuitive rule will likely fail.

Briefly turning to agency enforcement efforts, courts have recognized, particu-
larly in the Freedom of Information Act (FOIA) context, the inherent tension be-
tween making sure there is no “secret law” and preventing circumvention of the
law.5¢ Transparency may mean that the enforcement criteria will become the ef-
fective rule, replacing the law being enforced. And given the complexity of AI/ML
algorithms, transparency could have a disparate effect depending on the wealth
and sophistication of the regulated entity.>’

Nevertheless, to the extent transparency is desirable, it will be more difficult
to achieve when the AI/ML algorithm is proprietary, as the FOIA probably allows
the agency to withhold such information and the government may feel compelled
todo so.5®

echnology tends to make fools of those who venture predictions. Nev-

ertheless, the potential that AI/ML will reduce the number and status of

line-level employees is present. But before AI/ML makes significant in-
roads, agencies will have to grapple with making AI/ML algorithms’ “black box”
magic more transparent and intuitive.
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Administrative Law in the
Automated State

Cary Coglianese

In the future, administrative agencies will rely increasingly on digital automation
powered by machine learning algorithms. Can U.S. administrative law accommo-
date such a future? Not only might a highly automated state readily meet long-
standing administrative law principles, but the responsible use of machine learning
algorithms might perform even better than the status quo in terms of fulfillingad-
ministrative law’s core values of expert decision-making and democratic account-
ability. Algorithmic governance clearly promises more accurate, data-driven deci-
sions. Moreover, due to their mathematical properties, algorithms might well prove
to be more faithful agents of democratic institutions. Yet even if an automated state
were smarter and more accountable, it might risk being less empathic. Although the
degree of empathy in existing human-driven bureaucracies should not be overstated,
a large-scale shift to government by algorithm will pose a new challenge for admin-
istrative law : ensuring that an automated state is also an empathic one.

ecause the future knows no bounds, the future of administrative law is vast
indeed. In the near term, administrative law in the United States will un-
doubtedly center around how the U.S. Supreme Court decides cases rais-

ing core administrative law issues such as the nondelegation doctrine and judicial
deference to agencies’ statutory interpretation. But over the longer term, new is-
sues will confront the field of administrative law as new changes occur in gov-
ernment and in society. One major change on the horizon will be an increasingly
automated administrative state in which many governmental tasks will be carried
out by digital systems, especially those powered by machine learning algorithms.
Administrative agencies today undertake a range of activities — grantinglicens-

es, issuing payments, adjudicating claims, and setting rules — each of which tradi-
tionally has been executed by government officials. But it is neither difficult nor
unrealistic to imagine a future in which members of the public, when they interact
with government, increasingly find themselves interacting predominantly with
digital systems rather than human officials. Even today, the traditional adminis-
trative tasks for which human beings have long been responsible are increasing-
ly augmented by computer systems. Few people in the United States today think
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twice aboutusing government websites to apply forunemploymentbenefits, regis-
ter complaints, or file paperwork, rather than visiting or telephoning government
offices. The federal government has even created an online portal - USA.gov —
that provides its users with easy access to the panoply of resources and digital ap-
plication processes now available to the public via an extensive network of state
and federal government websites.

The transition to this online interaction with government over the last quarter-
century portends what will likely be a deeper and wider technological transfor-
mation of governmental processes over the next quarter-century. Moving be-
yond the digitization of front-end communication with government, the future
will likely feature the more extensive automation of back-end decision-making,
which today still often remains firmly in the discretion of human officials. But we
are perhaps only a few decades away from an administrative state that will operate
on the basis of automated systems built with machine learning algorithms, much
like important aspects of the private sector increasingly will. This will lead to an
administrative state characterized by what I have elsewhere called algorithmic
adjudication and robotic rulemaking.! Instead of having human officials make dis-
cretionary decisions, such as judgments about whether individual claimants qual-
ity for disability benefits, agencies will be able to rely on automated systems to
make these decisions. Claims-processing systems could be designed, for exam-
ple, to import automatically a vast array of data from electronic medical records
and then use an artificial intelligence system to process these data and determine
whether claimants meet a specified probability threshold to qualify for benefits.*

If many of the tasks that government currently completes through decision-
making by human officials come to be performed entirely by automated decision
tools and computer systems, how will administrative law respond to this transfor-
mation to an automated state ? How should it ?

Most existing administrative law principles can already accommodate the
widespread adoption of automation throughout the administrative state. Not
only have agencies already long relied on a variety of physical machines that ex-
hibit automaticity, but an automated state — or at least a responsible automated
state — could be thought of as the culmination of administrative law’s basic vision
of government that relies on neutral public administration of legislatively dele-
gated authority. Administrative law will not need to be transformed entirely to op-
erate in an era of increasing automation because that automation, when respon-
sibly implemented, will advance the democratic principles and good governance
values that have long underlay administrative law.

Nevertheless, even within an otherwise responsible automated state, there will
come to be an important ingredient of good governance that increasingly could
turn out to be missing: human empathy. Even bureaucracies comprising human
officials can be cold and sterile, but an era of extreme automation could present a
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state of crisis in human care - or, more precisely, a crisis in the lack of such care.
In an increasingly automated state, administrative law will need to find ways to
encourage agencies to ensure that members of the public will continue to have
opportunities to engage with humans, express their voices, and receive acknowl-
edgment of their predicaments. The automated state will, in short, also need to be
an empathic state.

he information technology revolution that launched several decades ago

shows few signs of abating. Technologists today are both revealing and

reaching new frontiers with the use of advanced algorithmic technolo-
gies variously referred to as artificial intelligence, machine learning, and pre-
dictive analytics. These terms — sometimes used interchangeably — encompass a
broad range of tools that permit the rapid processing of large volumes of data that
can yield highly accurate forecasts and thereby facilitate the automation of many
distinct tasks. In the private sector, algorithmic innovations are allowing the auto-
mation of a wide range of functions previously handled by trained humans, such
as the reading of chest X-rays, the operation of automobiles, and the granting of
loans by financial institutions.

Public administrators have taken notice of these algorithmic advances in the
private sector. Some advances in the business world even have direct parallels to
governmental tasks. Companies such as eBay and PayPal, for example, have de-
veloped their own highly successful automated online dispute resolution tools to
resolve complaints without the direct involvement of human employees.3 Over-
all, government officials see in modern data analytics the possibility of build-
ing systems that could automate a variety of governmental tasks, all with the
potential to deliver increased administrative efficiency, speed, consistency, and
accuracy.

The vision of an automated administrative state might best be exemplified to-
day by developments in the Republic of Estonia, a small Baltic country that has
thoroughly embraced digital government as a mark of distinction. The country’s
e-Estonia project has transformed the nation’s administration by digitizing and
securely storing vast amounts of information about individuals, from their med-
ical records to their employment information to their financial statements.* That
information is cross-linked through a digital infrastructure called X-Road, so that
a person’s records can be accessed instantly by any entity that needs them, sub-
ject to limits intended to prevent wrongdoing. This widespread digitization has
facilitated the automation of a range of government services: individuals can eas-
ily vote, apply for a loan, file their taxes, and complete other administrative tasks
without ever needing to interact with a human official, simply by transferring
their digital information to complete forms and submit requests. By automating
many of its bureaucratic processes, Estonia has saved an estimated 2 percent of its
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GDP each year. The country is even exploring the use of an automated “judge” to
resolve small claims disputes.>

Other countries such as Denmark and South Korea are also leading the world
in the adoption of so-called e-government tools.® The United States may not have
yet achieved quite the same level of implementation of automated government,
but it is certainly not far behind. Federal, state, and local agencies throughout the
United States have not only embraced web-based applications —such as those
compiled on the USA.gov website — but have begun to deploy the use of machine
learning algorithms to automate a range of administrative decision-making pro-
cesses. In most of these cases, human officialsremain involved to some extent, but
a significant amount of administrative work in the United States is increasingly
conducted through digital systems.

Automation helps federal, state, and local governments navigate challeng-
ing resource-allocation decisions in the management of public programs. Sev-
eral states have implemented algorithmic tools to help make decisions about the
award of Medicaid and other social benefits, seeking to speed up and improve the
consistency of claims processing.” Similarly, the federal Social Security Adminis-
tration uses automated tools to help support human appeals judges’ efforts to pro-
vide quality oversight of an agency adjudicatory process that handles as many as
2.5 million disability benefits claims each year.?

Municipalities rely on automated systems when deciding where to send health
and building inspectors.? Some local authorities use such systems when making
choices about where and when to deploy social workers to follow up on allega-
tions of child abuse and neglect.’® Federal agencies, meanwhile, have used algo-
rithmic systems to analyze consumer complaints, process reports of workplace
injuries, and evaluate public comments on proposed rules."

Criminal law enforcement agencies throughout the United States also rely on
various automated tools. They have embraced tools that automate deployment of
officerpatrols based on predictions of locations in cities where crime is most likely
to occur.”> Many law enforcement agencies have also widely used automated facial
recognition tools to facilitate suspect identification or for security screenings.'

Regulatory agencies similarly have deployed automated tools for targeting au-
diting and enforcement resources. States have employed data analytics to detect
fraud and errors in their unemployment insurance programs.'4 The federal Secu-
rities and Exchange Commission and the Internal Revenue Service have adopted
algorithmic tools to help detect fraudulent behavior and other wrongdoing.'s

In these and other ways, public authorities across the United States have al-
ready made considerable strides toward an increasingly automated government.
Over the next several decades, governmental use of automation driven by arti-
ficial intelligence tools will surely spread still further and is likely to lead to the
transformation of or phasing out of many jobs currently performed by govern-
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ment employees.'® The future state that administrative law will govern will be one
of increasingly automated administration.

an administrative law accommodate an automated state ? At first glance, the

prospect of an automated state might seem to demand a fundamental re-

writing of administrative law. After all, administrative law developed to con-
strain the discretion of human officials, to keep their work within the bounds of the
law, and to prevent the kinds of principal-agent problems that can arise in the rela-
tionships between human decision-makers. Moreover, one of administrative law’s
primary tenets — that governmental processes should be transparent and suscepti-
ble to reason-giving — would seem to stand as a barrier to the deployment of the very
machine learning algorithms that are driving the emerging trends in automation."”
That is because machine learning algorithms — sometimes referred to as “black-
box” algorithms — have properties that can make them opaque and hard to explain.
Unlike traditional statistical algorithms, in which variables are selected by humans
and resulting coefficients can be pointed to as explaining specified amounts of vari-
ation in a dependent variable, learning algorithms effectively discover their own
patterns in the data and do not generate results that associate explanatory power
to specific variables. Data scientists can certainly understand and explain the goals
and general properties of machine learning algorithms, but overall these algorithms
have a degree of autonomy —hence their “learning” moniker — that can make it
more difficult to explain precisely why they reach any specific forecast that they do.
They do not usually provide any basis for the kind of causal statements often used to
justify administrative decisions (such as “X is justified because it causes Y”).

As aresult, transparency concerns are reasonable when considering a future of
an automated state based on machine learning systems. But on even a modest de-
gree of additional reflection, these concerns would appear neither to act as any in-
trinsic barrier to the reliance on machine learning automation nor necessarily to
demand any fundamental transformation of U.S. administrative law to accommo-
date an automated state. Administrative law has never demanded anything close
to absolute transparency nor required meticulous or exhaustively detailed reason-
ing, even under the arbitrary and capricious standard of Section 706 of the Admin-
istrative Procedure Act.'® Administrative agencies that rely on machine learning
systems should be able to satisty any reason-giving obligations under existing legal
principles by explaining in general terms how the algorithm was designed to work
and demonstrating that it has been validated to work as designed by comparing
its results to those generated by the status quo process. An adequate explanation
could involve merely describing the type of algorithm used, disclosing the objec-
tive the algorithm was established to meet, and showing how the algorithm pro-
cessed a certain type of data to produce results that were shown to meet the algo-
rithm’s defined objective as well as or better than current processes.
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Such an explanation would, in effect, mirror the kinds of explanations that
administrators currently offer when they rely on physical rather than digital ma-
chines. For example, in justifying the imposition of an administrative penalty on
a food processor for failing to store perishable food at a cool temperature, an ad-
ministrator need not be able to explain exactly how a thermometer works, just
that it reports temperatures accurately. Courts have long treated instrument vali-
dation for physical machines as a sufficient basis for agency actions grounded on
such instruments. Moreover, they have typically deferred to administrators’ ex-
pertise in cases in which government officials have relied on complex instruments
or mathematical analyses. In fact, the U.S. Supreme Court in Baltimore Gas & Elec-
tric Co. v. Natural Resources Defense Council called upon courts to be their “most def-
erential” when an administrative agency is “making predictions, within its area of
special expertise, at the frontiers of science.”? More recently, the Supreme Court
noted in Marsh v. Oregon Natural Resource Council that whenever an agency decision
“‘requires a high degree of technical expertise,” we must defer to ‘the informed
discretion of the responsible agencies.””2° Lower courts have followed these in-
structions and have upheld agencies’ reliance on complex (even if not machine
learning) algorithms in various contexts.

It is difficult to see the Supreme Court gaining any more confidence in judg-
es’ ability to provide independent technological assessments when technologies
and statistical techniques grow still more complex in an era of machine learning.
Unless the Court should gain a new source of such confidence and abandon the
postures it took in Baltimore Gas & Electric and Marsh, nothing in administrative
law’s reason-giving requirements would seem to serve as any insuperable barrier
to administrative agencies’ more extensive reliance on systems based on machine
learning or other advanced predictive techniques, even if they are properly char-
acterized today as black-box algorithms. That portrayal of machine learning algo-
rithms as a black box also appears likely to grow less apt in the coming decades, as
data scientists are currently working extensively to develop advanced techniques
that can better explain the outputs such complex algorithms generate.>* Advances
in “explainable” artificial intelligence techniques likely will only make automa-
tion still more compatible with long-standing administrative law values.

Of course, all of this is not to say that agencies will or should always receive
deference for how they design or operate their systems. Under the standard artic-
ulated in Motor Vehicle Manufacturers Association v. State Farm Insurance Co., agencies
will still need to provide basic information about the purposes behind their auto-
mated systems and how they generally operate.?> They will need to show that they
have carefully considered key design options. And they will likely need to demon-
strate through accepted auditing and validation efforts that these systems do op-
erate to produce results as intended.?3 But all this is to say that it will almost cer-
tainly be possible for agencies to provide the necessary information to justity the
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outcomes that their systems produce. In other words, long-standing administra-
tive law principles seem ready and fit for an automated age.

n important respects, a shift to automated administration could even be said

to represent something of an apotheosis of the principles behind administra-

tive law. Much of administrative law has been focused on the potential prob-
lems created by the discretion that human officials exercise under delegated au-
thority. By automating administration, those problems can be mitigated, and the
control of human discretion may be enhanced by the literal hardwiring of certain
governmental tasks.

Automation can advance two major themes that have long characterized much
of U.S. administrative law: one theme centers on keeping the exercise of adminis-
trative authority democratically accountable, while the other seeks to ensure that
such authority is based on sound expert judgment. The reason-giving thrust be-
hind the Administrative Procedure Act’s arbitrary and capricious standard, for
example, reflects both of these themes. Reasoned decision-making provides a ba-
sis for helping ensure that agencies both remain faithful to their democratic man-
dates and base their decisions on sound evidence and analysis. Likewise, the insti-
tutionalized regimen of White House review of prospective regulations both facil-
itates greater accountability to a democratically elected president and promotes
expert agency decision-making through the benefit-cost analysis that it calls on
agencies to conduct.*4

In the same vein, in approving judicial deference to agencies’ statutory inter-
pretations, it is little accident that the Supreme Court’s widely cited decision in
Chevron v. Natural Resources Defense Council stressed both reasons of democratic ac-
countability and substantive expertise.> It highlighted how agencies are situated
within a “political branch of the Government” as well as how they simultaneous-
ly possess “great expertise” — and thus are better suited than courts to make judg-
ments about the meaning of ambiguous statutory terms.2° Although the future of
the Chevron doctrine itself appears uncertain at best, the Court’s underlying em-
phasis on accountability and expertise is unlikely to disappear, as they are inher-
ent qualities of administrative governance.

Both qualities can be enhanced by machine learning and automation. It is per-
haps most obvious that automation can contribute to the goal of expert admin-
istration. When automated systems improve the accuracy of agency decision-
making — which is what makes machine learning and other data analytic tech-
niques look so promising — this will necessarily promote administrative law’s goal
of enhancing agency expertise. Artificial intelligence promises to deliver the state
of the art when it comes to expert governing. When the Veterans Administration
(VA), for example, recently opted to rely on an automated algorithmic system to
predict which veterans are at a higher risk of suicide (and thus in need of more
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urgent care), it did so because this analytic system was smarter than even expe-
rienced psychiatrists.?” “The fact is, we can’t rely on trained medical experts to
identify people who are truly at high risk [because they are] no good at it,” noted
one VA psychiatrist.?8

Likewise, when it comes to administrative law’s other main goal — democrat-
ic accountability — automated systems can also advance the ball. The democrat-
ic advantages of automation may seem counterintuitive at first: machine-based
governance would hardly seem consistent with a Lincolnesque notion of govern-
ment by “the people.” But the reality is that automated systems themselves still
demand people who can design, test, and audit such systems. As long as these hu-
man designers and overseers operate systems in a manner consistent with the pa-
rameters set out for an agency in its governing statute, automated systems them-
selves can prevent the kind of slippage and shirking that can occur when agencies
must rely on thousands of human officials to carry out major national programs
and policies. Even when it comes to making new rules under authority delegated
to it by Congress, agencies could very well find that automation promotes dem-
ocratic accountability rather than detracts from it. Some level of accountability
will be demanded by the properties of machine learning algorithms themselves.
To function, these algorithms depend not merely on an “intelligible principle” to
guide them; they need a principle that can be precisely specified in mathematical
terms.>? In this way, automation could very well drive the demand for still greater
specification and clarity in statutes about the goals of administration, more than
even any potential judicial reinvigoration of the nondelegation doctrine might
produce.

Although oversight of the design and development of automated systems will
remain important to ensure that they are created in accord with democratically
affirmed values, once operating, they should pose far fewer opportunities for
the kinds of problems, such as capture and corruption, that administrative law
has long sought to prevent. Unlike human beings, who might pursue their own
narrow interests instead of those of the broader public, algorithms will be pro-
grammed to optimize the objectives defined by their designers. As long as those
designers are accountable to the public, and as long as the system objectives are
defined in non-self-interested ways that comport with relevant legislation, then
the algorithms themselves pose no risk of capture and corruption. In an impor-
tant sense, they will be more accountable in their execution than even human of-
ficials can be when it comes to implementing law.

This is not to suggest that automated systems will amount to a panacea nor that
their responsible development and use will be easy. They can certainly be used in
legally and morally problematic ways. Furthermore, their use by agencies will still
be subject to constraints beyond administrative law — for instance, legal constraints
under the First Amendment or the Equal Protection Clause - that apply to all gov-
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ernmental actions. In fact, equality concerns raised by the potential for algorith-
mic bias may well become the most salient legal issue that automated systems will
confront in the coming years. Bias obviously exists with human decision-making,
but it also is a concern with machine learning algorithms, especially when the un-
derlying data used to train these algorithms already contain (human-created) bi-
ases. Nevertheless, absent an independent showing of animus, automated systems
based on machine learning algorithms may well withstand scrutiny under equal
protection doctrine, at least if that doctrine does not change much over time.3°

Governmental reliance on machine learning algorithms would be able to avoid
actionable conduct under equal protection analysis even if an administrator elect-
ed to use data that included variables on race, gender, or other protected classifi-
cations. As long as the objective the algorithm is programmed to achieve is not
stated in terms of such protected classifications, it will be hard, if not impossi-
ble, to show that the algorithm has used any class-based variables as a determi-
native basis for any particular outcome. The outcomes these algorithms generate
derive from effectively autonomous mathematical processes that discern patterns
among variables and relationships between different variables. Presumably, ma-
chine learning algorithms will seldom if ever support the kind of clear and cate-
gorical determinations based on class-related variables that the Supreme Court
has rejected, where race or other protected classes have been given an explicit and
even dispositive weight in governmental decisions.3' Even when used with data
on class variables, the use of machine learning algorithms might well lead to bet-
ter outcomes for members of a protected class overall.3*

Moreover, with greater reliance on algorithm-based automated systems, gov-
ernments will have a new ability to reduce undesired biases by making mathemat-
ical adjustments to their algorithms, sometimes without much loss in accuracy.33
Such an ability will surely make it easier to tamp out biases than it currently is to
eliminate humans’ implicit biases. In an automated state of the future, govern-
ment may find itself less prone to charges of undue discrimination.

For these reasons, it would appear that long-standing principles of adminis-
trative law, and even constitutional law, will likely continue to operate in an au-
tomated state, encouraging agencies to act responsibly by both preserving demo-
cratic accountability and making smarter, fairer decisions. This is not to say that
existing principles will remain unchanged. No one should expect that any area of
the law will stay static over the long term. Given that some scholars and observers
have already come to look critically upon governmental uses of algorithms, per-
haps shifting public attitudes will lead to new, potentially more demanding ad-
ministrative law principles specifically targeting the automated features of the fu-
ture administrative state.34

While we should have little doubt that norms and best practices will indeed
solidify around how government officials ought to use automated systems — much
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as they have developed over the years for the use of other analytic tools, such as
benefit-cost analysis — it is far from clear that the fundamentals of administrative
law will change dramatically in an era of algorithmic governance.3s Judges, after
all, will confront many of the same difficulties scrutinizing machine learning al-
gorithms as they have confronted in the past with respect to other statistical and
technical aspects of administration, which may lead to continued judicial defer-
ence as exemplified in Baltimore Gas & Electric.3% In addition, rather than public at-
titudes turning against governmental use of algorithmic tools, it may just as easi-
ly be expected that public expectations will be shaped by widespread acceptance
of artificial intelligence in other facets of life, perhaps even leading to atfirmative
demands that governments use algorithmic tools rather than continuing to rely
on slower or less reliable processes. Cautious about ossifying algorithmic gover-
nance, judges and administrative law scholars might well resist the urge to impose
new doctrinal hurdles on automation.3” They may also conclude, as would be rea-
sonable, that existing doctrine contains what is needed to ensure that government
agencies use automated systems responsibly.

As a result, if government agencies wish to expand the responsible use of
properly trained, audited, and validated automated systems that are sufficiently
aligned with legislative mandates and improve agencies’ ability to perform key
tasks, it seems they will hardly need any transformation of traditional adminis-
trative law principles to accommodate these innovations. Nor will administrative
law need to adapt much, if at all, to ensure that kind of responsible use of algo-
rithmic governance. Overall, an automated state could conceivably do a better job
than ever before of fulfilling the vision of good governance that haslong animated
administrative law.

till, even if the prevailing principles of administrative law can deal ade-

quately with public sector use of machine learning algorithms, something

important could easily end up getting lost in an automated state. Such an
administrative government might be smarter, more democratically accountable,
and even more fair. But it could also lack feeling, even more than sterile bureau-
cratic processes do today. Interactions with government through smartphones
and automated chats may be fine for making campground reservations at na-
tional parks or even for filing taxes. But they run the risk of leaving out an impor-
tant ingredient of good governance — namely, empathy —in those circumstanc-
es in which government must make highly consequential decisions affecting the
well-being of individuals. In such circumstances, empathy demands that admin-
istrative agencies provide opportunities for human interaction and for listening
and expressions of concern. An important challenge for administrative law in the
decades to come will be to find ways to encourage an automated state that is also
an empathic state.
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A desire for empathy, of course, need not impede the development of automa-
tion.38 If government manages the transition to an automated state well, it is pos-
sible that automation can enhance the government’s ability to provide empathy to
members of the public, but only if government officials are sufficiently attentive
to the need to do so. This need will become even greater as the overall economy
moves toward greater reliance on artificial intelligence and other automated sys-
tems. Society will need to value and find new ways to fulfill those tasks involving
empathy that humans are good at fulfilling. The goal should be, as technologist
Kai-Fu Lee has noted, to ensure that, “while AI handles the routine optimization
tasks, human beings...bring the personal, creative, and compassionate touch.”3?

Already, public administration experts recognize that this is one of the great
potential advantages of moving to an automated state. It can free up government
workers from drudgery and backlogs of files to process, while leaving them more
time and opportunities to connect with those affected by agency decisions.4° A re-
centreportjointly issued by the Partnership for Public Service and the IBM Center
for Business and Government explains the importance of this shift in what gov-
ernment employees do:

Many observers who envision greater use of Al in government picture more face-to-
face interactions between agency employees and customers, and additional opportu-
nities for more personalized customer services. The shift toward employees engaging
more with agency customers is expected to be one of several possible effects of auto-
mating administrative tasks. Relieved of burdensome paperwork, immigration offi-
cers could spend more time interacting with visa applicants or following up on indi-
vidual immigration cases. Scientists could allot more of their day to working with re-
search study participants. And grants managers could take more time to learn about
and support individual grantees. On average, federal employees now spend only 2 per-
cent of their time communicating with customers and other people outside their agen-
cies, or less than one hour in a workweek, according to one study. At the same time,
citizens want government to do better. The experiences customers have with compa-
nies is driving demand for personalized government services. In a survey of more than
6,000 people from six countries, including the United States, 44 percent of respon-
dents identified personalized government services as a priority.4'

Not only does a substantial portion of the public already recognize the need for
empathic, personalized engagement opportunities with government, but as pri-
vate sector organizations invest more in personalized services, this will only
heighten and broaden expectations for similar empathy from government. We al-
ready know from extensive research on procedural justice that the way that gov-
ernment treats members of the public affects their sense of legitimacy in the out-
comes they receive.4* To build public trust in an automated state, government
authorities will need to ensure that members of the public still feel a human con-
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nection. As political philosopher Amanda Greene has put it, “government must
be seen to be sincerely caring about each person’s welfare.”43

Can administrative law help encourage empathic administrative processes?
Some might say that this is already a purpose underlying the procedural due pro-
cess principles that make up administrative law. Goldbergv. Kelly, after all, guaran-
tees certain recipients of government benefits the right to an oral hearing before a
neutral decision-maker prior to the termination of their benefits, a right that does
afford atleast an opportunity for affected individuals to engage with a theoretical-
ly empathic administrative judge.#4 But the now-canonical test of procedural due
process reflected in Mathews v. Eldridge is almost entirely devoid of attention to the
role of listening, caring, and concern in government’s interactions with members
of the public.4> Mathews defines procedural due process in terms of a balance of
three factors: 1) the affected private interests; 2) the potential for reducing deci-
sion-making error; and 3) the government’s interests concerning fiscal and ad-
ministrative burdens. Machine learning automation would seem to pass muster
quite easily under the Mathews balancing test. The first factor - the private inter-
ests at stake — will be external to machine learning, but machine learning systems
would seem always to fare well under the second and third factors. Their great
promise is that they can reduce errors and lower administrative costs.

This is where existing principles of administrative law will fall short in an auto-
mated state and where the need for greater vision will be needed. Hearing rights and
the need for reasons are about more than just achieving accurate outcomes, which
is what the Mathews framework implies. On the contrary, hearings and reason-
giving might not be all that good at achieving accurate outcomes, atleast not as con-
sistently as automated systems. A 2011 study showed that, among the fifteen most
active administrative judges in one office of the Social Security Administration,
“the judge grant rates ...ranged ...from less than 10 percent being granted to over
90 percent.”4 The study revealed, for example, that three judges in this same office
awarded benefits to no more than 30 percent of their applicants, while three other
judges awarded to more than 70 percent.#” Other studies have suggested that racial
disparities may exist in Social Security disability awards, with certain Black appli-
cants tending to receive less favorable outcomes than White applicants.4® Against
this kind of track record, automated systems promise distinct advantages when
they can be shown to deliver fairer, more consistent, and even speedier decisions.

But humans will still be good at listening and empathizing with the predica-
ments of those who are seeking assistance or other decisions from government, or
who otherwise find themselves subjected to its constraints.4? It is that human qual-
ity of empathy that should lead the administrative law of procedural due process to
move beyond just its current emphasis on reducing errors and lowering costs.

To some judges, the need for an administrative law of empathy may lead them
to ask whether members of the public have a “right to a human decision” within
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an automated state.>° But not all human decisions are necessarily empathic ones.
Moreover, a right to a human decision would bring with it the possibility that the
law would accept all the flaws in human decision-making simply to retain one of
the virtues of human engagement. If automated decisions turn out increasingly
to be more accurate and less biased than human ones, a right to a decision by hu-
mans would seem to deny the public the desirable improvements in governmental
performance that algorithms can deliver.

Administrative law need not stand in the way of these improvements. It can
accept the use of machine learning algorithms while nevertheless pushing gov-
ernment forward toward additional opportunities for listening and compassion-
ate responses.>* Much as the Supreme Court in Goldberg v. Kelly insisted on a pre-
termination hearing for welfare recipients, courts in the future can ask whether
certain interests are of a sufficient quality and importance to demand that agen-
cies provide supplemental engagement and assistance with individuals subjected
to automated processes. Courts could in this way seek to reinforce best practices
in agency efforts to provide empathic outreach and assistance.

In the end, if administrative law in an automated state is to adopt any new
rights, society might be better served if courts avoid the recognition of a right to
a human decision. Instead, courts could consider and seek to define a right to hu-
man empathy.

AUTHOR’S NOTE

Thank you to Lavi Ben Dor for research assistance and to Richard Berk, Amanda
Greene, and Mark Tushnet for helpful comments on an earlier draft.

ABOUT THE AUTHOR

Cary Coglianese is the Edward B. Shils Professor of Law, Professor of Political
Science, and Director of the Penn Program on Regulation at the University of Penn-
sylvania. He is the editor of Achieving Regulatory Excellence (2016), Does Regulation Kill
Jobs? (with Adam M. Finkel and Chris Carrigan, 2013), and Regulatory Breakdown ? The
Crisis of Confidence in U.S. Regulation(2012).

ENDNOTES

! See Cary Coglianese and David Lehr, “Regulating by Robot: Administrative Decision
Making in the Machine-Learning Era,” The Georgetown Law Journal 105 (5) (2017): 1147,
1171.

116 Deedalus, the Journal of the American Academy of Arts & Sciences



Cary Coglianese

2 See Cary Coglianese and David Lehr, “Transparency and Algorithmic Governance,”
Administrative Law Review 71 (1) (2019): 1, 9.

3 See Benjamin H. Barton and Stephanos Bibas, Rebooting Justice: More Technology, Fewer
Lawyers, and the Future of Law (New York: Encounter Books, 2017), 111-115.

4 See Nathan Heller, “Estonia, the Digital Republic,” The New Yorker, December 11, 2017,
https://www.newyorker.com/magazine/2017/12/18/estonia-the-digital-republic;
and Republic of Estonia, Ministry of Economic Affairs and Communications, Report
of Estonia’s AI Taskforce (Tallinn : Republic of Estonia, Ministry of Economic Affairs and
Communications, 2019), https://f98cc689-5814-47ec-86b3-dbsosazc3978.filesusr.com/
ugd/7df26f_486454c9f32340b28206e140350159cf.pdf.

5 See Eric Niler, “Can AI Be a Fair Judge? Estonia Thinks So,” Wired, March 25, 2019,
https://www.wired.com/story/can-ai-be-fair-judge-court-estonia-thinks-so/.

6 See United Nations Department of Economic and Social Affairs, E-Government Survey
2020: Digital Government in the Decade of Action for Sustainable Development (New York : Unit-
ed Nations, 2020), https://publicadministration.un.org/egovkb/Portals/egovkb/Doc
uments/un/2020-Survey/2020%20UN%20E-Government%:2o0Survey%:2o0(Full%20
Report).pdf.

7 See Cary Coglianese and Lavi M. Ben Dor, “Al in Adjudication and Administration,”
Brooklyn Law Review 86 (forthcoming 2021), https://papers.ssrn.com/sol3/papers.cfm
?abstract_id=3501067.

8 See David Freeman Engstrom, Daniel E. Ho, Catherine M. Sharkey, and Mariano-
Florentino Cuéllar, Government by Algorithm : Artificial Intelligence in Federal Administrative
Agencies(Washington, D.C.: The Administrative Conference of the United States, 2020),
https ://www-cdn.law.stanford.edu/wp-content/uploads/2020/02/ACUS-AlI-Report.pdf.

9 See Gabe Cherry, “Google, U-M to Build Digital Tools for Flint Water Crisis,” University
of Michigan News, May 3, 2016, https://news.umich.edu/google-u-m-to-build-digital
-tools-for-flint-water-crisis/ ; City of Chicago, “Food Inspection Forecasting : Optimizing
Inspections with Analytics,” https://chicago.github.io/food-inspections-evaluation/
(accessed November 21, 2020); Robert Sullivan, “Innovations in Identifying People
Who Frequently Use Criminal Justice and Healthcare Systems,” Policy Research Associ-
ates, May 16, 2018, https://www.prainc.com/innovations-identification-cj-healthcare/;
Harvard Kennedy School, Data-Smart City Solutions, “A Catalogue of Civic Data Use
Cases: How Can Data and Analytics Be Used to Enhance City Operations?” October
9, 2019, https://datasmart.ash.harvard.edu/news/article/how-can-data-and-analytics
-be-used-to-enhance-city-operations-723 ; and University of Pennsylvania, “Uses in Gov-
ernment,”https://www.law.upenn.edu/institutes/ppr/optimizing-government-project/
government.php#municipal (accessed November 21, 2020).

10 Dan Hurley, “Can an Algorithm Tell When Kids Are in Danger?” The New York Times
Magazine, January 2, 2018, https://www.nytimes.com/2018/01/02/magazine/can-an
-algorithm-tell-when-kids-are-in-danger.html.

1

=

See Coglianese and Ben Dor, “Al in Adjudication and Administration.”

2 See Tim Lau, “Predicting Policing Explained,” Brennan Center for Justice, April 1, 2020,

https://www.brennancenter.org/our-work/research-reports/predictive-policing
-explained.

150 (3) Summer 2021 117



Administrative Law in the Automated State

13 See Shirin Ghaffary and Rani Molla, “Here’s Where the U.S. Government Is Using
Facial Recognition Technology to Surveil Americans,” Vox, December 10, 2019,
https://www.vox.com/recode/2019/7/18/20698307/facial-recognition-technology-us
-government-fight-for-the-future.

4 See Tod Newcombe, “Aiming Analytics at Our $3.5 Billion Unemployment Insurance
Problem,” Government Technology, March 2017, https://www.govtech.com/data/
Aiming-Analytics-at-Our-35-Billion-Unemployment-Insurance-Problem.html.

1

[

See David Freeman Engstrom and Daniel E. Ho, “Algorithmic Accountability in the Ad-
ministrative State,” Yale Journal on Regulation 37 (3) (2020): 800, 815-819; and Richard
Rubin, “AI Comes to the Tax Code,” The Wall Street Journal, February 26, 2020, https://
www.wsj.com/articles/ai-comes-to-the-tax-code-11582713000.

(=)}

16 Partnership for Public Service and IBM Center for the Business of Government, More

Than Meets Al : Assessing the Impact of Artificiallntelligence on the Work of Government (Washing-
ton, D.C.: Partnership for Public Service and IBM Center for the Business of Govern-
ment, 2019), https://ourpublicservice.org/wp-content/uploads/2019/02/More-Than
-Meets-Alpdf.

17 Such tenets are reflected in both the notion of due process as well as the general standard
that agency action should not be arbitrary and capricious.

18 See Coglianese and Lehr, “Transparency and Algorithmic Governance,” 26-29.
19 462 U.S. 87, 103 (1983).

29 490 U.S. 360, 371 (2011), quoting Kleppev. Sierra Club, 427 U.S. 390, 412 (1976).

2! See Coglianese and Lehr, “Transparency and Algorithmic Governance,” 49-55.
22 463 U.S. 29 (1983).

23 Validation, which should take place before abandoning the status quo of a human-based
process, could involve testing the algorithm on randomly selected cases that are also,
in tandem, decided by humans following normal procedures. Closer scrutiny could be
provided by panels of human experts of discrepancies between the results of digital
systems and the initial human decision-makers.

24 This regulatory review regimen is outlined in Executive Order 12866 of September 30,
1993, Federal Register 58 (190) (1993).

25 467 U.S. 837 (1984). As a formal matter, the Court grounded Chevron deference in an ex-
plicit or implicit delegation of clarifying or gap-filling authority to the agency. See Cary
Coglianese, “Chevron’s Interstitial Steps,” The George Washington Law Review 85 (5) (2017):

1339, 1347—-1351.
26 467 U.S. 837, 865.

27 Benedict Carey, “Can an Algorithm Prevent Suicide ?” The New York Times, November 23,
2020, https://www.nytimes.com/2020/11/23/health/artificial-intelligence-veterans
-suicide.html.

28 Ibid.

29 For a discussion of the intelligible principle doctrine, see Cary Coglianese, “Dimensions
of Delegation,” University of Pennsylvania Law Review 167 (7) (2019): 1849.

39 See Washingtonv. Davis, 426 U.S. 229, 239 (1976).

118 Deedalus, the Journal of the American Academy of Arts & Sciences



Cary Coglianese

31 See Fisherv. University of Texas at Austin, 133 S. Ct. 2411 (2013) ; Grutterv. Bollinger, 539 U.S. 306
(2003); Gratzv. Bollinger, 539 U.S. 244 (2003); and Coglianese and Lehr, “Regulating by
Robot.”

32 For an accessible account of technical aspects of algorithmic fairness, see Michael
Kearns and Aaron Roth, The Ethical Algorithm: The Science of Socially Aware Algorithm De-
sign (New York: Oxford University Press, 2019), 57-93. For a cogent discussion of how
digital algorithms can generate results more fair than human processes, see Sandra G.
Mayson, “Bias In, Bias Out,” Yale Law Journal 128 (8) (2019): 2218, 2277-2281.

33 See, for example, Richard A. Berk and Arun Kumar Kuchibhotla, “Improving Fairness
in Criminal Justice Algorithmic Risk Assessments Using Conformal Prediction Sets,”
(2021), arXiv:2008.11664 [stat.AP]; James E. Johndrow and Kristian Lum, “An Algo-
rithm for Removing Sensitive Information: Application to Race-Independent Recid-
ivism Prediction,” The Annals of Applied Statistics 13 (1) (2019): 189; and Jon Kleinberg,
Jens Ludwig, Sendhil Mullainathan, and Cass R. Sunstein, “Discrimination in the Age
of Algorithms,” Journal of Legal Analysis 10 (2018): 113.

34 See, for example, Danielle Keats Citron, “Technological Due Process,” Washington Univer-
sity Law Review 85 (6) (2008): 1249 ; and Karen Yeung, “Algorithmic Regulation: A Crit-
ical Interrogation,” Regulation and Government 12 (4) (2018): 505.

35 For example, norms will surely develop about how agencies should document their choic-
es in designing algorithmic systems. See, for example, Timnit Gebru, Jamie Morgen-
stern, Briana Vecchione, et al., “Datasheets for Datasets” (2020), https://arxiv.org/
abs/1803.09010.

36 Channeling Voltaire, if Baltimore Gas & Electric did not exist, courts might still find it nec-
essary to invoke its deference. See Adrian Vermeule, Law’s Abnegation: From Law’s Empire
to the Administrative State (Cambridge, Mass. : Harvard University Press, 2016).

3

=

As Steven Appel and I have noted elsewhere, “it is not hard to imagine a time in the near
future when the public actually comes to expect their public servants to rely on such
technologies. As complex machine-learning algorithms proliferate in the private sec-
tor, members of the public may well come to expect similar accuracy and automated
services from their governments.” Steven M. Appel and Cary Coglianese, “Algorithmic
Governance and Administrative Law,” in Cambridge Handbook on the Law of Algorithms:
Human Rights, Intellectual Property, Government Regulation, ed. Woodrow Barfield (Cam-
bridge: Cambridge University Press, 2021), 162, 165.

3

3% Notably, technologists are even exploring the possibility of building empathy into auto-

mated tools. See, for example, Pascale Fung, Dario Bertero, Yan Wan, et al., “Towards
Empathetic Human-Robot Interactions,” in Computational Linguistics and Intelligent Text
Processing, ed. Alexander Gelbukh (New York: Springer International Publishing, 2018).

39 Kai-Fu Lee, AISuperpowers: China, Silicon Valley, and the New World Order (New York : Hough-
ton Mifflin Harcourt, 2018), 210.

4° The advent of an automated administrative state will unquestionably lead to changes in
the government labor force, much as the expanded use of artificial intelligence in the
private sector will lead to changes in the labor market more generally. David Autor and
Anna M. Salomons, “Is Automation Labor-Displacing ? Productivity Growth, Employ-
ment, and the Labor Share,” Brookings Papers on Economic Activity, March 8,2018 ;and
David Autor, David Mindell, and Elisabeth Reynolds, The Work of the Future: Building Bet-
ter Jobs in an Age of Intelligent Machines (Cambridge, Mass. : MIT Work of the Future, 2020),

150 (3) Summer 2021 119



Administrative Law in the Automated State

https://workofthefuture.mit.edu/wp-content/uploads/2021/01/2020-Final-Report4
.pdf. The shift to a government workforce increasingly organized around empathy har-
kens to a broader shift from a manufacturing economy to service economy, or perhaps
still further to a “sharing” economy. See Cary Coglianese, “Optimizing Regulation for
an Optimizing Economy,” University of Pennsylvania Journal of Law and Public Affairs 4 (1)
(2018):3—4.

41 Partnership for Public Service and IBM Center for the Business of Government, More
Than Meets Al 8.

42 Allen E. Lind and Tom Tyler, The Social Psychology of Procedural Justice (New York: Springer
International Publishing, 1988).

43 Amanda Greene, “Competence, Fairness, and Caring: The Three Keys to Government
Legitimacy,” Centre for Public Impact, February 27, 2018, https://www.centreforpublic
impact.org/the-three-keys-government-legitimacy/.

44 397 U.S. 254 (1970). See Lucie E. White, “Subordination, Rhetorical Survival Skills, and
Sunday Shoes: Notes on the Hearing of Mrs. G.,” Buffalo Law Review 38 (1) (1990).

45 424 U.S. 319 (1976).

46 “Social Security Awards Depend More on Judge Than Facts,” TRAC Social Security Ad-
ministration, July 4, 2011, https://trac.syr.edu/tracreports/ssa/254/. The Social Secu-
rity Administration sharply disputed aspects of this study.

47 Ibid.

48 See, for example, U.S. General Accounting Office, “Racial Difference in Disability De-
cisions Warrants Further Investigation,” B-247327 (Washington, D.C.: U.S. General
Accounting Office, 1992), https://www.gao.gov/assets/160/151781.pdf; and Erin M.
Godtland, Michele Grgich, Carol Dawn Petersen, et al., “Racial Disparities in Federal
Disability Benefits,” Contemporary Economic Policy 25 (1) (2007): 27.

49 For a discussion of the importance of empathy in the exercise of regulatory authority,
see Cary Coglianese, Listening, Learning, and Leading: A Framework for Regulatory Excellence
(Philadelphia: University of Pennsylvania Law School, 2015), 23—-25, https://www.law
.upenn.edu/live/files/4946-pprfinalconvenersreport.pdf.

59 For an excellent treatment of this question, see Aziz Z. Huq, “A Right to a Human Deci-
sion,” Virginia Law Review 106 (3) (2020): 611.

5! Sometimes the compassionate response may even call for overriding an automated deci-
sion: that is, to have a human official exhibit mercy and reach a different decision on
an individual basis. After all, automated systems themselves will still result in errors,
and joint human-machine systems may well at times do better to reduce errors than
either humans or machines operating separately. The challenge, though, will be to en-
sure enough structure around the discretion to override automated outcomes, lest hu-
man exceptions come to swallow automated rules. See Cary Coglianese, Gabriel Schef-
fler, and Daniel E. Walters, “Unrules,” Stanford Law Review 73 (4) (2021): 885. One solu-
tion might be to create automated systems specifically designed to help with this very
problem. If an automated system generates not only an outcome but also an estimate
of confidence in that outcome, humans may be guided to go beyond empathic listen-
ing and deliver merciful exceptions only in those instances where a system’s estimated
confidence is sufficiently low.

120 Deedalus, the Journal of the American Academy of Arts & Sciences



The Innovative State

Beth Simone Noveck

To create government that is neither bigger nor smaller but better at solving problems
more effectively and legitimately, agencies need to use big data and the associated
technologies of machine learning and predictive analytics. Such data-analytical ap-
proaches will help agencies understand the problems they are addressing more em-
pirically and devise more responsive policies and services. Such data-processing tools
can also be used to make citizen engagement more eff icient, helping agencies to make
sense of large quantities of information and invite meaningful participation from
more diverse audiences who have never participated in our democracy. To take ad-
vantage of the power of new technologies for governing, however, the federal govern-
ment needs, firstand foremost, to invest in training public servants to work differently
and prepare them for the future of work in a new technological age.

uring the COVID-19 pandemic, I have had the privilege to lead a team of

engineers, designers, and policy professionals in the New Jersey Office

of Innovation, a recently created administrative unit in the state’s gov-
ernment. When the pandemic hit, the Innovation Office team used technology
and data, and unprecedented levels of collaboration across agencies and with the
private sector, to respond to the crisis.

Working with the nonprofit Federation of American Scientists, for example,
we built a website and accompanying (Amazon) Alexa skill to enable the public to
pose questions about the virus to more than six hundred participating scientists
and receive rapid, well-researched responses.*

A private sector company lent us the tech and the talent to create a website,
covidi9.nj.gov, in three days. In the last year, the site has been visited more than
seventy-five million times since its launch in March of 2020.

Even more challenging to create than the technology was the content. There-
fore, the Innovation Office collaborated with Princeton, Rutgers, Montclair, Row-
an, and the state’s other universities to create an editorial team to translate legal-
ese from government agencies into plain English and to knit together disparate
sources of information in a single website.

A professor of data science at New York University assembled a team to pro-
duce predictive analytics about the spread of the virus. This data enabled the gov-
ernor and other senior leaders to make better decisions about the response. When
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the data science team could not determine the number of deaths on the basis of
race because the testing labs were not providing that information, the Depart-
ment of Human Services and the Department of Health shared key administrative
data with one another that enabled us to answer this question faster. Such sharing
would normally be accomplished in a year (or never); we did it in a day.

In three days, the team also produced the nation’s first state jobs site to list
available positions in essential businesses and thereby mitigate the crisis of unem-
ployment. We posted over fifty thousand jobs in a broad range of businesses and
salary levels. We launched a site that was far from perfect and improved it as we
went along, knowing it was more important to risk failure than not to act quickly.
Our team also worked with the federal government’s Digital Service, a unit with-
in the Executive Office of the President, to fix the state’s process of certifying for
unemployment.> We also worked with the nonprofit Code for America to digitize
the application process for food benefits, whose paper-based rules previously re-
quired coming into a government office to demonstrate income level.

By working more collaboratively and taking advantage of new technologies
of information collection, analysis, and visualization, we were able to demon-
strate how a bureaucracy can be nimble and effective, rather than lumbering and
unresponsive.

Changing how we work in government is imperative. The COVID-19 crisis has
revealed how ill-equipped the administrative state is at dealing with novel chal-
lenges. From delivering adequate testing and personal protective equipment
(PPE) to expanding online education equitably, in too many areas the state has
struggled to respond.

Perhaps it is telling that, in the face of the unprecedented COVID crisis, many
public leaders chose to hire the management consultancy McKinsey and out-
source critical state responses despite the high costs.3 In the first four months of
the pandemic alone, public institutions in the United States contracted with Mc-
Kinsey to the tune of $100 million, reflecting, at best, a perceived lack of confi-
dence in the skills of bureaucracies and, at worst, a hollowing out of competence
in the administrative state.4 Either way, there is an urgent need for new approach-
es to how government operates in response to the crises hiding in plain sight, from
the public health emergency to an unprecedented economic depression. In the
United States in 2020, joblessness reached numbers not seen since the Great De-
pression. The International Monetary Fund (IMF) has estimated that the global
economy shrunk by 3.5 percent in 2020, pushing many of those who could least
afford it deeper into poverty.>

While the economy is showing signs of bouncing back and vaccines are help-
ing to alleviate the public health emergency, the crisis of confidence in govern-
ment is chronic, not acute, because the challenges we face are not going away. In-
equality persists. Pre-COVID, the average worker had not seen her wages increase
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since the 1970s, while the average pretax income of the top 10 percent of American
earners has doubled since 1980, and that of the top 0.001 percent rose sevenfold.®
Whereas life expectancy in the United States continuously increased for most of
the past sixty years, it has been decreasing since 2014.7 For the poor, life expectan-
cy is dramatically lower.® Rich American men now live fifteen years longer than
their poorer compatriots.? Life expectancy for Black men is far below every other
demographic.'® On top of these and countless other challenges, there is the loom-
ing and existential threat of climate change.

It is no wonder that most Americans today have lost confidence in govern-
ment, especially the federal government. According to Pew Research Center, only
2 percent of Americans today say they can trust the government in Washington
to do what is right “just about always,” while 18 percent trust the federal govern-
ment “most of the time.”*" Political scientist Paul Light has asserted that “federal
failures have become so common that they are less of a shock to the public than an
expectation. The question is no longer if government will fail every few months,
but where. And the answer is ‘anywhere at all.””**

f embraced, the right technologies can create new opportunities for improv-

ing the efficacy and agility — and, when used well, the legitimacy - of the ad-

ministrative state. The technologies of big data as well as those engagement
tools that enable individual and group communication and collaboration across
a distance — what we might call the technologies of collective intelligence — could
enable government agencies to understand problems with greater precision and
in conversation with those most affected.

Thanks to the ubiquitous presence of data-gathering sensors in our lives, the
technologies of big data make it possible for bureaucrats to gather more: more
real-time and more granular information. Instead of speculating about the cause
of accidents, for example, a city now has exact information generated by the sen-
sors on traffic lights, road cameras, and even sensors built into the pavement re-
vealing exactly what kind of accidents are happening, when they occur, and which
vehicles they involve. Data-analytical tools like machine learning make it possible
for machines to ingest and make sense of large quantities of data. They can help
the administrative state analyze the new glut of information.

Agencies have the opportunity to get smarter from people — their experiences
and expertise — as well as from sensors and to obtain more diverse and equitable
perspectives and insights. These combinations of quantitative and qualitative ap-
proaches tell agency officials more about why a problem is occurring and offer a
broader audience to provide solutions.

The administrative agencies of government at every level have always had far
greater access to information than other branches of government.’3 This is why
legal scholar Adrian Vermeule refers to the administrative state as the “sensory
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organ” of government. Its agencies and large statfs are designed to “gather, exam-
ine and cull information” and make greater sense of on-the-ground conditions.
Technology in every era has enabled administrative agencies to engage in “seeing
like a state,” in the famous phrase of political scientist James Scott (and his epony-
mous book). Whereas Scott was concerned about the tendency of those who gov-
ern toward reductive simplification due, in large part, to simplistic measurement
tools, entrepreneurial bureaucrats today have the opportunity to use big data and
human insight to understand a problem as ordinary people experience it, and to
design collaboratively more-effective solutions tailored to achieving the public’s
desired outcomes.

If we embrace these diverse sources of external knowledge, the epistemic ca-
pacity of the state has the potential to increase dramatically. In fact, in 2018, Con-
gress passed the Foundations for Evidence-Based Policymaking Act, requiring
agencies to make better use of their data to measure and improve their perfor-
mance and policy-making.’> But, on the whole, too many administrative agen-
cies are still falling behind in their use of new technologies and innovative ways of
working. There is an ongoing information asymmetry in that regulators lack ac-
cess to the data, information, and insight they need to safeguard the public inter-
est, deliver services, identify violations, and enforce the law efficiently, especially
vis-a-vis those seeking to evade liability. They also lack the practices for solving
problems collaboratively. For agencies to engage in transformative policy-making,
they need to exploit the tools available for creating a “smarter” and more equita-
ble state.

ig data refers to extremely large data sets that are too big to be stored or

processed using traditional means. Today, new collection, storage, trans-

mission, visualization, and analytic techniques have triggered a massive
proliferation of data sets collected by public and private entities about everything
from health and wellness to phone and purchase records. Such data are powerful
raw materials for problem-solving.

Take arecent example from New Orleans, which has one of the highest murder
rates of any city in the nation. Determined to change this dismal fact, then May-
or Mitch Landrieu in 2012 created a unit in city government called the Innovation
Team, or i-Team. Using more than fifty years of data grouped by neighborhood
and by rates of murder, crime, educational attainment, unemployment, and recid-
ivism, the team uncovered a significant correlation between unemployment and
violent crime (and thus recidivism). The data showed that a small and identifiable
set of people in a few neighborhoods committed a majority of murders, usually as
the result of petty disputes.'®

That knowledge produced significant change. Municipal agencies instituted
programs to train and hire ex-offenders in an effort to reduce the likelihood of re-
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offending among those who had been incarcerated.'” Strategies in the NOLA for
Life program included social services and job opportunities as well as threats of
prosecution, using data to determine which approach was appropriate for which
individual. In the i-Teams’ first year, the New Orleans’ murder rate dropped 19
percent. Two years in, the rate had dropped over 25 percent from the 2012 high.
New Orleans’ murder rates in 2018 and 2019, though still among the highest in the
country, were at their lowest level in almost fifty years.'

There has been a significant push in recent years to increase the amount of data
that administrative agencies collect from the entities they regulate to enable more
targeted regulatory enforcement. In 2010, for example, the Occupational Safety
and Health Administration (OSHA) required certain employers to submit death
and injury data electronically to Washington and, as a result, OSHA was able to
build a dashboard showing where injuries were occurring. (This data collection
rule was scrapped by the Trump administration in 2019, though on day one of his
administration, President Biden reversed course again.)' In July 2010, Congress
passed and President Obama signed the Dodd-Frank Wall Street Reform and Con-
sumer Protection Act, which among other things created the Consumer Financial
Protection Bureau (CFPB). The CFPB created a public complaint database in an ef-
fort to pressure businesses to treat customers better. Like OSHA, this agency also
collected more data in machine-readable format to be able to create the Student
Debt Repayment Assistant, an online tool to help borrowers navigate student loan
repayment options.?° Similarly, in 2015, the CFPB issued a rule to expand data col-
lection requirements under the Home Mortgage Disclosure Act to help protect
borrowers. (This rule, too, was effectively gutted by the Trump administration,
which eliminated penalties for noncompliance. Joe Biden campaigned on a com-
mitment to undo Trump’s actions. )*!

Many describe what makes big data big as the “3Vs”: volume, velocity, and variety.
First, the term reflects a huge rise in data volume. In 2015, 12 zettabytes — that’s
12x10*" bytes of data — were created worldwide. By 2025, that number is forecast to
reach 163 zettabytes. For comparison, the entire Library of Congress is only 15 tera-
bytes: 1 zettabyte is 1 billion terabytes. Second, data velocity — the speed at which
data are generated, analyzed, and used - is increasing. Today, data are generated in
near real-time, created by humans through myriad everyday activities like making
a purchase with a credit card, logging onto social media, or adjusting a thermo-
stat, and by machines through radio-frequency identification (RFID) and sensor
data. Much of these data are “designed data,” collected for statistical and analytical
purposes. But large quantities of data are also “found data” (also known as “data
exhaust”), collected for something other than research but still susceptible to anal-
ysis.?* For example, the JPMorgan Chase Institute uses financial services data, in-
cluding credit card purchase records, to analyze and comment on the economic
tuture of online platforms such as Uber and Lyft.*3 Third, big data reflects accumu-
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lating data variety. Data come in many formats, including numbers, text, images,
voice, and video. Some data are organized in traditional databases with predefined
fields such as phone numbers, zip codes, and credit card numbers. However, more
and more data are unstructured: they do not come preorganized in traditional
spreadsheet-style formats but helter-skelter as Twitter postings, videos, coordi-
nates, and so forth. Nevertheless, contemporary analytical methods make it possi-
ble to search, sort, and spot patterns even in unstructured data.

The value of all this data collection for the administrative state is in the ability
to understand past, present, and future actions.*4

With the right data-analytical skills — namely, an understanding of how to for-
mulate a hypothesis, identify and collect the right data, and use that data to con-
firm the hypothesis — policy-makers can understand past performance of public
policies and services, evaluating both their efficiency and impact on different pop-
ulations. Economists Raj Chetty, Nathaniel Hendren, and Lawrence Katz stud-
ied twenty years of income records from families that moved to new neighbor-
hoods using the Housing Choice Voucher Program. They discovered that these
families earned significantly higher incomes, completed more education, and
were less likely to become single parents than peers who stayed in their neighbor-
hoods. Citing this research, the Department of Housing and Urban Development
overhauled the formula that it had used for four decades to calculate rental assis-
tance, and increased opportunities for families to move from high-poverty areas
to low-poverty areas.>

Larger quantities of data also enable the delivery of more-tailored interven-
tions in the present by helping governments match people to benefits to which they
are entitled or to assistance they need. For example, Louisiana’s Department of
Health uses Supplemental Nutrition Assistance Program (SNAP) enrollment data
to sign people up for health benefits. Of nearly 900,000 SNAP recipients, Louisi-
ana has enrolled 105,000 in Medicaid without a separate application process, re-
lying on a four-question, yes-or-no survey to determine eligibility. This approach
has helped some of the state’s poorest residents get access to benefits, while sav-
ing the state about $1.5 million in administrative costs.?®

Better access to data even helps with forecasting future outcomes, such as who
is likely to be a frequent visitor to the emergency room, thereby enabling more
targeted interventions and treatment. During the COVID-19 pandemic, many
jurisdictions started using “symptom trackers,” simple software tools to enable
people to report their symptoms to public health officials. (In New Jersey, we cre-
ated our own, and half a million participants used it to report data and obtain in-
formation.) Especially in the absence of testing data, symptom trackers provided
an early warning mechanism, signaling where people were complaining of coughs
and fevers. Symptom tracker data enabled emergency officials to anticipate the
need for equipment, supplies, and hospital beds in the not too distant future.
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Big data also creates the opportunity for regulators to spot mistakes, outliers,
and rare events and make decisions based on evidence of on-the-ground condi-
tions. For example, rat infestations in large cities are difficult to tackle because
rats travel in virtually unpredictable ways. Chicago’s rat problem peaked in 2011
when it received more than twenty-five thousand rodent complaints via 311 calls
(notifications from residents about problems needing attention). This call cen-
ter information generated a novel database that offered a deeper understanding
of the day-to-day patterns of rat infestations. In search of a new strategy, the city
partnered with Carnegie Mellon University’s Event and Pattern Detection Lab
to gather twelve years of 311 citizen complaint data, including information on rat
sightings along with related factors such as overflowing trash bins, food poisoning
cases, tree debris, and building vacancies. It is important to point out that these
data are not gathered by regulators but by citizens calling the city’s hotline. The
311 system “constructs a collaborative relationship between city residents and
government operations,” writes public affairs scholar Daniel T. O’Brien. “Resi-
dents act as the ‘eyes and ears of the city,” reporting problems that they observe in
their daily movements.”?”

rom cuneiform to card catalogs, governments have always recorded data.

But the proliferation of big data creates hopeful new opportunities for in-

novation in the administrative state. Big data makes it possible for agencies
to increase their epistemic and sensory capacity and develop a more detailed and
accurate understanding of on-the-ground conditions with the engagement of a
more diverse public.

These data-analytical techniques have made possible an expanded toolkit for
change and new kinds of solutions from regulatory agencies, such as “smart dis-
closure” tools that aim to give consumers more complete data about the cost, qual-
ity, and safety of the products and services they buy, or the health, environmen-
tal, and labor practices of manufacturers and service providers.?® For example, the
Department of Education’s College Scorecard gives students and parents informa-
tion about the real costs, financial aid options, graduation rates, and postgradua-
tion salaries and employment opportunities of universities. In New Jersey, we are
building Data for the American Dream, a similar initiative to provide transparency
about vocational training programs to job seekers, and especially unemployed job
seekers, to help them make more-informed decisions about cosmetology, welding,
and green energy training programs, for example. Using anonymized government-
collected tax data, this “training explorer” will be able to show whether those who
took a given training course saw their income go up or down.

To be sure, as legal scholar Rory van Loo has pointed out, there can be draw-
backs in the use of smart disclosure tools like Training Explorer, College Score-
card, the Affordable Care Act’s health insurance exchange websites, or the CFPB’s
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mortgage rate checker tool: when under-resourced public agencies build worse
websites than Silicon Valley, consumers suffer. At the same time, outsourcing the
development of these tools to the private sector has its own problems. The IRS
contracted with Intuit to provide a free version of TurboTax to low-income resi-
dents for their tax preparation, but the company has allegedly made that version
as bad as possible to pressure people to buy its expensive products.*?

achinelearning (a subset of artificial intelligence, or AI) describes a set of

analytical techniques for using big data to make sense of and predict fu-

ture occurrences and could radically transform the ability of agencies to
deliver services and make informed policies.3° Machine learning teaches computers
to learn using training data sets. Familiar home assistants like Siri, Alexa, and Goo-
gle Home are all powered by machine learning. They learn from earlier questions
to understand and answer new questions. In other words, with machine learning,
a computer learns by example rather than through explicit programming instruc-
tions, opening up a vast array of new possibilities for administrative interventions.

Machine learning takes many forms. The most common, “supervised machine
learning,” is akin to how a teacher trains a child in arithmetic. The conclusions
are known, and the teacher shows her how to arrive at them. Similarly, in super-
vised machine learning, the outputs are known and used to help develop an algo-
rithm to reach that conclusion. Using large quantities of labeled data (and there
is an ever-expanding number of labeled data sets available on the Internet), ma-
chine learning can uncover patterns and inductively create general rules. For ex-
ample, MIT researchers used machine learning to analyze the cough patterns of
more than five thousand people and used that data set to develop an algorithm
that can diagnose COVID-19, and researchers at Stanford looked at a training data
set of cancerous moles to devise a tool that could diagnose skin cancer.3' (To be
clear, machine learning based on large-scale raw data sets, while potentially an
improvement over human diagnostics in some cases, is still error prone.)

The learning in machine learning occurs when the machine turns the data into
a model. Models make us smarter, writes political scientist Scott Page. “Without
models, people suffer from alaundry list of cognitive shortcomings: we overweight
recent events, we assign probabilities based on unreasonableness, and we ignore
base rates.... With models, we clarity assumptions and think logically. From pow-
er laws to Markov models, such heuristics give us simple ways to test our hypoth-
eses.”3* Increasingly, there are also techniques for unsupervised machine learning
that can find patterns in large quantities of unstructured data.

Machine learning could transform the workings of the public sector. It can
make it possible to target scarce enforcement resources more effectively. For ex-
ample, Chicago has more than fifteen thousand food establishments, but only
three dozen inspectors. Working in collaboration with Carnegie Mellon Univer-
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sity, Chicago’s city government used its data on restaurant inspections and a wide
variety of other data to create an algorithm to predict food-safety violations. This
project increased the effectiveness of its inspections by 25 percent. Chile’s Labor
Inspectorate is applying machine learning to analyze past accidents and thereby
anticipate workplace safety violations to make inspections more efficientand tar-
geted. The Department of Education is exploring how machine learning and oth-
er technologies could be used to bring down the cost and improve the quality of
creating learning assessments by automating the process of creating questions,
scoring responses, and obtaining insights.33

By making it possible to sort the extraneous chaff from the informational
wheat, machine learning could enable agencies to deliver both new and better
services to the public. But it can also enable agencies to engage a broader public in
decision-making by helping agencies to make public engagement more efficient.
The public has long had a right to comment on any proposed agency regulatory
rulemaking thanks to the Administrative Procedure Act of 1946. Although many
of the three or four thousand rulemakings agencies publish annually receive only
a handful of comments, thanks to the ease of digital commenting, some receive
voluminous responses. In 2017, when the Federal Communications Commission
sought to repeal an earlier Obama-era “net neutrality” rule requiring Internet ser-
vice providers to transmit all content at the same speeds and not discriminate in
favor of one content provider or another, the agency received twenty-two million
comments.34 In 2007, the Fish and Wildlife Service received more than 640,000
email comments on whether to list the polar bear as a threatened species.35

While, in principle, it is good for democracy when more people participate in
rulemaking, the reality is that the large volume of comments — many of which are
“written” by software algorithms or are the result of electronic mass comment
campaigns — also makes it hard for agencies to read or use the material and ren-
ders the public’s engagement mere “democracy theater.” But if agencies used
machine learning to summarize and analyze comments, they could better under-
stand public participation and increase the epistemic value of engagement. Tools
already exist for rapid de-duplication of identical comments and summarization
of unique comments.3® Journalists took advantage of such tools, for example,
when they needed to sift rapidly through the 13.4 million documents that made
up the Paradise Papers.3” Both Google and Microsoft announced in 2019 that they
had built systems that could summarize articles.3?

While not yet in widespread use in federal agencies, data-analytical techniques
have begun to be used to make sense of citizen input in some contexts. A recent
State Department project offers a simple illustration for how agencies could take
amore effective approach to making sense of rulemaking comments using a com-
bination of artificial intelligence from machines and collective intelligence (CI)
from humans. In 2016, the State Department sought to improve its passport appli-
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cation and renewal process in anticipation of an increase in the number of pass-
port application and renewal forms. The Department ran an online public engage-
ment process to ask people what improvements they wanted. It received almost
one thousand comments and engaged an Israeli-American software company to
help it make rapid sense of the submissions.3?

First, commenters were asked to highlight the key points of their answers. For
users who declined to do so, the platform encouraged other users to highlight what
they felt to be the other users’ core ideas. Then the company applied a text-mining
algorithm that scanned the highlighted text for responses containing similar key-
words in order to create summaries, or what the company calls “highlights.” Not
surprisingly, the public was clamoring for a more convenient application process.

While machine learning can make it easier to process large quantities of com-
ments, there are also challenges inherent in using machine learning precisely be-
cause of the way it creates generalizable rules. If a machine learning algorithm is
“fed” with bad or incomplete data, it will encode bias into the model.4° For ex-
ample, large companies use machine learning tools (sometimes known as “auto-
mated employment decision tools” or “algorithmic hiring tools™) to conduct and
score video-based applicant interviews. This reduces the costs of screening po-
tential employees. But if machine learning is used to compare applicant responses
with interview answers provided by current employees, and if current employees
are mostly White and American-born, applicants who are Black or foreign-born
will score poorly.4* Nonetheless, if applied to foster democratic engagement, these
tools can help agencies get “smarter,” faster, from new, more diverse audiences.

helate nineteenth and early twentieth centuries saw the rise of the profes-
sions — medicine, law, engineering, and social sciences —and of the civil
service. To overcome the cronyism of the past, under the Pendleton Re-
form Act of 1883, professional civil servants had to qualify based on an examina-
tion. Rules and procedures were put in place to create a culture of independence
and the tradition of working behind closed doors emerged. Governing, especially
in expert agencies, was meant to be at arm’s length from the people.4* Institutions
and bureaucracies were designed to be hierarchical and rules-based, in order to
support the new vision of the public servant as an impartial mandarin shielded
from undue influence. This culture of isolation persists today. Mike Bracken, for-
mer head of the UK Government Digital Service, writes about the British civil ser-
vice: “Whitehall was described to me when I started as a warring band of tribal
bureaucrats held together by a common pension scheme.”43
As we saw with public 311 data about rats, thanks to the technologies of collec-
tive intelligence — those Internet-based tools that connect networks of people to
one another for deliberation, data-gathering, collaborative work, shared decision-
making, and collective action - the public is capable of playing an increasingly
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collaborative role in governance. As Geoff Mulgan explains in Big Mind : How Col-
lective Intelligence Can Change Our World, “every individual, organization or group
could thrive more successfully if it tapped into . . . the brainpower of other people
and machines.”44 Humans, aided by machines, are smarter acting together than
alone. They are able to collect and share the information needed to solve problems
better. The technologies of collective intelligence create the opportunity to inno-
vate and improve on the traditional regulatory rulemaking commenting process
by enabling agencies to get more relevant information, especially from those who
have not traditionally participated. Collective intelligence technologies do not re-
fer to specific products but to a field of research and an ever-growing set of partic-
ipatory methods and tools.

Diversifying engagement in the administrative state is especially important
because rulemaking - like civic participation generally — does not attract diverse
perspectives. Legal scholar Cynthia Farina has explained that regulated entities
tend to be more represented in rulemakings than regulatory beneficiaries. Stud-
ies by a variety of academics have found that business groups dominate the com-
menting process.4> While there is still not enough empirical research on who par-
ticipates, it appears that individuals all too rarely submit substantive comments,
in the same way that freedom of information requests come far less often from
investigative reporters or civic groups than from businesses.4% We have no data
on race and participation in regulatory rulemakings. Surveys undertaken by Pew
Research Center in 2008 and 2012 found that civic engagement is overwhelming-
ly the province of the wealthy, White, and educated.#” The design of the current
notice-and-comment process exacerbates armchair activism and amplifies some
voices at the expense of others with relevant expertise and experience to share
that could inform regulatory rule writing.

But around the world, public institutions have sought to reverse the decline in
democratic trust by using new technology to enable citizens to participate in law
and policy-making processes, or what I term crowdlaw.

For example, in early 2020, before the pandemic, New Jersey’s Future of Work
Task Force, which I chaired, used a “wiki survey” tool called All Our Ideas to en-
gage workers in defining the challenges associated with the impact of technology
on the future of worker rights, health, and learning. All Our Ideas is a free, open-
source tool developed by Princeton sociologist Matt Salganik. The wiki survey
tool was prepopulated with dozens of possible responses to the question: what
is your greatest concern about the impact of technology on the future of work?
Respondents were then asked to decide which, between two randomly selected
statements, is more important to them. People select the response they prefer (or
“Ican’t decide” as a third answer) or they may submit their own response. People
can answer as many or as few questions as they choose and, with enough people
participating, the result is a rank-ordered list of the answer choices, yielding in-
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sight into the issues of greatest concern. Over three weeks in February 2020, more
than four thousand workers used the tool to engage about the impact of technol-
ogy on the future of work and share their concerns, such as “unnecessary degree
requirements for jobs have a bigger impact on low-income populations” or “costs
of living - including medical, housing, and education costs —have risen over the
last few decades.” In April 2021, the New Jersey Department of Education used
the same technology to ask parents, students, and teachers about their priorities
for schools. More than seventeen thousand participated in three weeks, resulting
in greater understanding for policy-makers and the public of the priorities of stu-
dents, teachers, and caregivers, and how they diverge.4®

The wiki survey method of showing people two ideas and having them choose
between them or submit a new idea has several practical benefits. It makes it hard-
er to manipulate or game results. Respondents cannot manipulate which answer
options they will see. In addition, because respondents must select one of two dis-
crete answer choices from each pair (or add their own), this reduces the impulse
to add new ideas unless there is something new to be said. New submissions can
also be reviewed prior to posting to reduce duplication. Also, the need to pick one
of two submissions helps with prioritizing ideas. This feature is particularly valu-
able in policy contexts in which finite resources make it helpful for agency offi-
cials to have some assistance extracting the most unique comments.

Wiki surveys are just one example of technologically enabled engagement.
Other countries are turning to online collaborative drafting platforms to develop
policies, rules, and laws with the public. In 2018, the German government used a
free annotation platform to “expert source” feedback on its draft artificial intel-
ligence policy.4? The German Chancellor’s Office, working in collaboration with
Harvard University’s Berkman Center for Internet and Society and the New York
University Governance Lab was able to solicit the input of global legal, technolo-
gy, and policy experts. Taiwan and Brazil are turning to technology to include cit-
izens in drafting national legislation as well.>° Using an annotation platform also
made it possible for people to see one another’s feedback and create a robust dia-
logue, instead of a series of disconnected comments.

If agencies would genuinely like to ensure diverse citizen input in the rulemak-
ing process, there are proliferating examples of participatory rulemaking — crowd-
law processes — sprouting up around the world.

aking advantage of new technology, whether big data, machine learn-
ing, or crowdlaw tools, to regulate, deliver services more effectively, and
co-design laws, regulations and policies with the public needs to start with
training public servants to work differently, imbuing those who govern with anew
set of skills. Retraining, reskilling, and lifelong learning are crucial for thriving in
the digital age, in which technology will transform every job, no less so in the pub-
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lic sector than the private. The Innovator’s DNA : Mastering the Five Skills of Disruptive
Innovators explains that the ability to innovate is not innate, but a learned set of
practices that can and must be taught if businesses are to thrive.>! Yet for all the
talk about investing in private sector training, we are not doing so nearly enough
in the public sector. By failing to invest in teaching public servants how to use data
and collective intelligence — quantitative and qualitative methods — we are failing
to build the skill set of the twenty-first-century public servant.>*

To create government that is not smaller or bigger but better, the public sector
needs to nurture talent, invest in training, and foster the development of a new set
of skills. British conservative politician and Minister for the Cabinet Office Mi-
chael Gove declared in a much-publicized speech in June 2020:

The manner in which Government has rewarded its workers for many years now has,
understandably, prized cognitive skills — the analytical, evaluative and, perhaps, above
all, presentational. I believe that should change. Delivery on the ground; making a dif-
ference in the community; practicable, measurable improvements in the lives of oth-
ers should matter more.53

Unfortunately, the skills involving data and collaboration needed to make
practicable, measurable improvements in the lives of others — defining problems,
employing data-analytical thinking, using collective intelligence and other inno-
vative ways of working — are not in widespread and consistent use in public ser-
vices. A 2019 survey I conducted to assess the use of six innovative problem-solv-
ing skills by over four hundred local public officials in the United States shows
that only half were using new data-analytical or engagement skills in their work.54
The results were similar in Australia, where I worked with colleagues at Monash
University to run a comparable survey of almost four hundred mid- to senior-level
public servants about nine skills, from problem definition to research synthesis.
Only one-third of these Australian bureaucrats, on average, used innovative prob-
lem-solving skills.>> Tellingly, however, once people knew and used a skill, they
applied it regularly in their work. But the application is scattershot, and the skills
are not developed for taking a project from idea to implementation.

The public sector’s failure to use creative problem-solving methods that take
advantage of collective intelligence and data is widespread.s® And when public
servants are not getting trained to work differently, that is no wonder. The surveys
showed that respondents had been trained in innovative skills like the use of data
or collective intelligence only between 8 and 30 percent of the time.57

In the Trump administration, which was openly hostile to the civil service and
even signed an executive order (E.O. 13957) giving the president the power to hire
or fire civil servants at will, investing in public sector training and talent did not
happen.s® While the Biden administration is friendlier to the civil service and re-
scinded E.O. 13957, urgent priorities of fighting COVID, climate change, and racial
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equity are drawing the most attention and resources, even though training peo-
ple to work differently could help advance these important political goals. While
the United States is not focusing on training, forward-thinking countries are in-
vesting heavily in training public servants in new skills. Argentina’s Innovation
Academy offers programs on human-centered design that reach thirty-six thou-
sand public servants. Germany has launched the new Digitalakademie with gov-
ernment-wide courses in new ways of working and digital competencies. Cana-
da’s Busrides program offers podcasts about new technologies such as artificial
intelligence and their application to governing aimed at the country’s two hun-
dred and fifty thousand public servants.

Itimately, the future of the administrative state rests in the hands of peo-

ple who must embrace new ways of working. Individuals drive the ac-

tions of institutions. Futurist and architect Buckminster Fuller likened
the power of the individual change agent to the trim tab, the small rudder that
moves a big ship.5? If we want better government capable of responding to exis-
tential crises like climate change or inequality, we must invest in and train new
leaders: passionate and innovative people who are determined to go beyond mere
compliance to solve problems in new ways.

In addition to training, however, government at every level needs to recruit
more people with digital and innovation skills. The Tech Talent Project is a non-
profit effort by more than eighty technologists and former policy-makers to con-
duct a review of agency operations and recommend ways to innovate. They, too,
emphasize that “agencies need leaders with modern technical expertise from Day
One” and recommend appointing people with more tech savvy in key leadership
roles as well as training existing personnel.° It is also key to promote the agile re-
cruitment and hiring of a modern and diverse federal workforce, including hiring
anew generation of public sectorleaders (currently, only 155,000 out of 2.1 million
federal workers are under thirty) and more people of color, to complement better
efforts at training.®* The overhaul of the Office of Personnel Management and the
Office of Presidential Appointments to facilitate faster hiring and better training,
together with the creation of a Chief People Officer or cabinet-level human cap-
ital position to oversee these efforts, would ensure a robust twenty-first-century
federal workforce and that training becomes a priority for future governments.

We also need greater understanding of the talents already in place in the ad-
ministrative state. While we have data about the age, gender, race, and disabil-
ity status of federal public servants and know how imbalanced the distribution
of leadership positions is, we know very little about public workers’ current skill
gaps. The federal government should conduct an in-depth diagnostic survey
about the talent and competences of the current workforce to diagnose what peo-
ple do and do not know and empirically determine whether they are using quali-
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tative and quantitative techniques, new technologies, and data-driven research in
how they work. Only by learning what people can do can government facilitate a
data-driven and informed training and hiring strategy. A decade ago, for example,
the World Bank developed SkillFinder to keep track of the skills and know-how of
its employees and consultants to foster greater knowledge sharing.5? The United
States should follow the lead of Chile, which conducted a limited skills survey in
2017; Canada, which did so in 2018 ; and the German Federal Government, which
is planning in 2021 to distribute the same innovation skills survey I ran among
public officials in the United States and in Australia.

But in addition to training and talent, we need the technology itself. The Gen-
eral Services Administration (GSA) should execute blanket purchase agreements
with appropriate technology vendors to make it easy for every agency to know
which tools to use and how to access innovative new platforms, including AI, ma-
chine learning, and collective intelligence platforms. We can use the authority
provided by the America Competes Act to host a competition on the federal gov-
ernment’s challenge platform (challenge.gov) to spur the creation of new tools
designed specifically for regulatory agencies, such as platforms for summarizing
comments or undertaking collaborative drafting. The Tech Talent project specif-
ically recommends that, in 2021, the Biden administration prioritize building a
modern data infrastructure to enable robust, secure sharing of data within agen-
cies, between agencies, and with the American public. In addition to massive in-
vestment in technology infrastructure and funding for technology research, ad-
vances in new technology need to be translated into more modern government.
The GSA should not give grants to fund private sector innovation without ensur-
ing that those innovations are used by government, too.

Previously, I have written extensively about using new technology to connect
federal agencies to experts in America’s industries and universities to improve
the level of understanding of science in federal agencies. In Smart Citizens, Smarter
State: The Technologies of Expertise and the Future of Governing, 1lay out in detail how
the federal government could expand projects like experts.gov for connecting
public servants to smart, outside help to obtain data, facts, opinions, advice, and
insights from a much broader audience. In addition, technology can help to con-
nect administrative agencies to ordinary people with lived experience and situa-
tional awareness. Appellate lawyer and public interest advocate David Arkush has
proposed that administrative agencies adopt a citizen jury system that would em-
panel one thousand randomly selected citizens to provide oversight over agency
decision-making. In a variation on Arkush’s idea, Administrative Conference of
the United States counsel Reeve Bull, building on an idea expressed earlier by the
Jefferson Center in its work on citizen juries, has proposed creating citizen adviso-
ry committees: relatively small groups of citizens who would advise but not bind
an agency. In Bull’s model, participants would receive background materials gen-
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erated by deliberative polling before their discussions. This is exactly what they
do in Belgium, where random samples of ordinary citizens serve on legislative
committees. Thanks to new technology, it is becoming cheaper and easier to con-
nect with ever-larger quantities of people who can bring their expertise to bear.

rom Toby Ord to Bill Gates to Stephen Hawking, there is no lack of dooms-
day prognosticators about the dangers of new technology, especially artifi-
cial intelligence. But the greatest risk for our democracy is not the longer-
term future of hyper-intelligent machines. Rather, the risk right now is that ad-
ministrative agencies will fail to innovate altogether and miss this opportunity
to open the processes of governance to more data and more public engagement.
While there may be a danger from machines wresting control from humani-
ty down the line, right now we have an opportunity to put these tools to use to
strengthen participatory democracy and transform the administrative state.
From the 2019 government shutdown, thelongestin U.S. history, to the repeat-
ed insults (think “deep state” and “fire Fauci”), to undermining the work of vital
agencies like the Food and Drug Administration, the Centers for Disease Control
and Prevention, and the National Institute of Allergy and Infectious Diseases, the
Trump administration’s approach to governing reflected an emphasis on loyalty
to Trump over expertise and delivering results for the public. But the Biden ad-
ministration will need to do more than roll back enacted regulations or rehire the
people Trump fired on his way out the door. If officials are to take advantage of
data and technology to enhance both the regulatory and service delivery func-
tions of government, Washington has to: invest in broadscale training in digital,
innovation, and public problem-solving skills across the federal enterprise; learn
who works in government and understand their skills and performance; find the
talent hiding in plain sight and take advantage of their innovative know-how;
speed up the process of bringing in more diverse people to serve; and relax the
rules and customs that prevent federal officials from exercising common sense
and creativity. We can use technology and new ways of working to steer the ship of
state toward a future in which the public sector works openly and collaboratively,
informed by data and engagement. We can overcome our fears about becoming
slaves to new technology by putting those same tools to work for us to create a
stronger, more robust democracy and better government.
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Deconstruction (Not Destruction)

Aaron L. Nielson

The administrative state should be deconstructed. But that does not mean that the
administrative state should be destructed. Although some may use the word decon-
struction in the colloquial sense of destroyed, its more technical definitionis also
more fitting:a close examination of a theory to reveal its inadequacies. That deft
nition is a better fitbecause there is no real prospect that modern government will be
radically overhauled, but there is very good reason to reexamine the administrative
state’s theoretical underpinnings and reform aspects of it that have not withstood
the test of the time. This essay identifieswhere theory and practice diverge and of -
fers solutions with realistic chances of adoption. The result should not be the de-
struction of the administrative state but rather the development of higher-quality
federal policy.

he Supreme Court is not about to declare most of the federal government
unconstitutional. True, Stephen Bannon famously announced that the
Trump administration sought the “deconstruction of the administrative
state.”! Granted, that bold claim was followed by the confirmations of Justices
Neil Gorsuch and Brett Kavanaugh to the Supreme Court, two noted “skeptics”
of regulatory authority.> And yes, the Supreme Court will limit the power of agen-
cies, at least somewhat. All of this is conceded. But none of these points threatens
modern government. In reality, the justices will not make radical changes —and
neither will anyone else. The administrative state is not on the chopping block.
The administrative state will, however, be reformed. Indeed, the process has
already started. In just the last few years, the Court has weakened judicial defer-
ence to agency interpretations of law, barred career staff from choosing admin-
istrative law judges, and held that Congress cannot empower a single person to
run an agency that exercises “significant executive power” unless that person can
be fired at will by the president.3 And that was before Justice Amy Coney Barrett
joined the Court. These are real changes to the law governing agencies. But not
all change is bad. In a number of key respects, the administrative state — the Unit-
ed States’ framework for governing agencies, largely devised in the 1930s and
1940s —is showing its age.# The types of reforms realistically on the table, more-
over, should not enfeeble the federal government but may produce better policy in
a fairer, more legitimate way.
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In other words, we are witnessing the deconstruction of the administrative state,
not its destruction. Although some critics, almost certainly including Bannon him-
self, no doubt use deconstruction in the colloquial sense of destruction or demoli-
tion, we instead should speak of deconstruction in its more technical sense of ex-
amining the administrative state to identify where theory and reality diverge and
what can be done to fix it.> Deconstruction is overdue. In fact, if left unchecked,
many agencies’ problems may get worse.

bit of background is helpful. Most important, you were most likely misin-

formed in grade school when you learned about how the federal govern-

ment works. The more accurate story is that federal agencies — sometimes
seemingly operating without much real political control (hence, the memorable
image of a “headless fourth branch of government”) — create binding legal rules,
investigate compliance with those rules, and then punish those whom agency of-
ficials believe have violated those agency-created rules. In other words, unelected
agency officialsat times essentially make law (like Congress), enforce law (like the
president), and adjudicate law (like a court), all under the same roof. Indeed, the
very same person may wear all three hats.® Nor are the stakes small. Many of the
most controversial disputes in recent years — including over immigration, nation-
al Internet policy, and greenhouse gases — involve regulation, not legislation. The
Schoolhouse Rock version of government is a gross oversimplification.

How have we ended up in a world in which federal agencies play such an out-
sized role? That is too big a question for this essay, but here is a quick (and sim-
plified) stab.” Although there has always been fuzziness around where the powers
of the three branches of the government begin and end, the role of agencies was
relatively less pronounced for the firstone hundred years or so of the republic. The
standard story goes something like this: In 1887, Congress enacted the Interstate
Commerce Act, generally regarded as “the first great federal regulatory statute.”
Rather than constantly setting and resetting railroad rates, Congress tasked the
Interstate Commerce Commission (ICC) with that responsibility. Yet Congress
also imposed strict procedural requirements on the ICC to prevent the agency
from ruling by “administrative fiat.”? Agencies were “expected to implement, but
not to develop, government policy and values.”*©

This narrow understanding of regulatory power did not sync well with the
Progressive Movement. Woodrow Wilson, for instance, urged replacing the “old”
system of making policy with “a trained and thoroughly organized administrative
service.”! Under this view as described by later scholars, an agency should not be
“an ‘agent’ of the legislature but instead ... an institution constituted by the leg-
islature to use its [own] best judgment.”** This new approach was controversial
because it departed from the traditional model (prompting legal concerns) and
because many feared that agencies would not use discretion well (prompting pol-
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icy concerns). Accordingly, critics of regulatory power demanded “safeguards”
to prevent “arbitrary conduct,” even though safeguards, by their nature, preclude
some of the potential benefits of expertise.'3

The push for discretionary power reached its zenith in the New Deal. Building
on the Progressives’ vision, the New Deal theory was that “expert professionals,”
acting apolitically, can “ascertain and implement an objective public interest.”"4
This trust in expertise — a trust vigorously defended by James Landis, a prominent
New Dealer, chair of the Securities and Exchange Commission, and dean of Har-
vard Law School - resulted in remarkable delegations of authority. The theory be-
hind statutes like the National Industrial Recovery Act and its conferral of “au-
thority to regulate the entire economy on the basis of no more precise a standard
than stimulating the economy by assuring ‘fair competition’”*> was that “regula-
tory statutes can provide no more than the skeleton, and must leave to adminis-
trative bodies the addition of flesh and blood necessary for a living body.”® Es-
pecially beginning in the 1930s, the Supreme Court allowed Congress to delegate
vast amounts of authority to agencies with little statutory direction about how
the authority should be used, to impose limits on presidential interference with
agency officials, and to empower agencies rather than courts to adjudicate alleged
violations of some types of legal duties.'”

The New Deal view of regulatory power did not survive the 1940s — at least not
entirely. Although the New Deal model still had many supporters, critics argued
“that biased agency officials exercised a lawless discretion against business.”'®
This political conflict culminated in the Administrative Procedure Act (APA) of
1946, one of the most important statutes in U.S. history. The APA — often referred
to as the “bill of rights for the administrative state” —is a compromise.'® The APA
accepts robust agency discretion but also imposes a number of procedural require-
ments on how agencies use that discretion. For instance, agencies often must pro-
vide hearings, solicit comments from the public, and explain themselves. The APA
thus embraces expertise but acknowledges that safeguards are necessary.*°

Since 1946, federal courts (with a few exceptions) have been reluctant to chal-
lenge the administrative state as a constitutional matter and, in fact, have reiter-
ated that agencies can make, enforce, and adjudicate law. At the same time, how-
ever, courts’ interpretations of the APA have evolved, sometimes in favor of safe-
guards on regulatory power (such as the requirement that agencies turn over their
data and respond to material comments from the public) but sometimes to the
benefit of agencies.*' For example, the Supreme Court in 1984 created the Chevron
deference, which requires courts to defer to an agency’s reasonable interpreta-
tion of the ambiguous statutes it administers, even if a court would interpret the
statute differently.>> Chevron — the “counter-Marbury [v. Madison| for the adminis-
trative state”>3 — is one of the most frequently cited cases in administrative law.>4
Chevron is premised on the idea that Congress implicitly wants agencies, rather
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than judges, to resolve such ambiguities. Since 1984, the judiciary has often held
that Chevron should be applied broadly, even going so far as to uphold an agency’s
interpretation that disagreed with a federal court’s earlier interpretation.>s

All the while, since at least the 1980s, presidents of both parties have taken
greater control over the regulatory process, especially for agencies that are not “in-
dependent” from the president (but often, realistically, for the independent ones
t00).2¢ White House controls may include substantive direction of what and how
agencies regulate. The upshot of all of this is today’s administrative state. Con-
stitutionally, agencies are understood to have broad powers. Statutorily, however,
there are limits on how they exercise those powers, although such limits have been
both strengthened and weakened since 1946. And with the occasional exception of
independent agencies, the White House often is heavily involved in all of it.

ith that background in place, let’s get down to business. The adminis-
trative state is important and imperfect. It has flaws. And these flaws
flow from the theory upon which it is built. If agencies are staffed with
technocratic experts who always know the public interest and pursue it, it may
make sense to empower them and get out of the way. This is especially true if the
safeguards we have in place are strong enough to prevent rare abuses of regulato-
ry power. But if that rosy account of what motivates regulators, their ability, and
the strength of the safeguards that the law has in place for them does not withstand
scrutiny, then we have cause to worry. Unfortunately, we often have cause to worry.

To be sure, the “expertise” theory of administrative law contains much truth.
Expertise does matter; good policy depends on good inputs, including sound sci-
ence. And agencies are staffed with dedicated public servants with a great deal of
professional training. Yet this theory is not always true.

First, real expertise does not always exist. Agency officials, acting with a ve-
neer of expertness, may fall victim to “myopia, interest-group pressure, draconi-
an responses to sensationalist anecdotes, poor priority setting, and simple confu-
sion.”?7 Part of the problem is that knowledge is so diffuse that even well-inten-
tioned, hard-working regulators sometimes do not understand as much as they
think they do.?® Self-interest can also be difficult to overcome. The more complex a
scheme, for instance, the more valuable specialized knowledge becomes to regulat-
ed parties, which fuels revolving doors.?? Agencies may also cloak their decisions
in complicated jargon because it makes it harder for nonspecialists to criticize their
work.3° And history teaches that it is difficultindeed to eliminate an agency.3!

Second, the theory of policy-making as an objective science has fallen into
disrepute. Just ask Justice Elena Kagan, who as a law professor pooh-poohed as
“almost quaint” Landis’s belief that there is a brooding “objective public inter-
est” just waiting to be discovered.3* In reality, how to exercise regulatory power, al-
though (one hopes) informed by “science,” also inherently “involve[s] value choic-
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es and political judgment, thus throwing into question the legitimacy of bureau-
cratic power.”33 This creates a puzzle: agencies have authority on the theory that
they act in the public interest. But that “objective public interest” may not exist, or
at least an agency may have no special insight into it. Because value judgments are
inevitable, letting agencies call the shots is always going to be controversial. In such
aworld, you want your people running the agency — those who share your values.

These criticisms are not new. They were a key driver of the APA’s compromise.
The APA contains safeguards precisely because Congress recognized that exper-
tise can be a fallible concept. Agencies today, however, are much larger and regu-
late many more things. This growth in agency size and authority reflects at least
in part increased social complexity: Wall Street, for instance, is now much more
sophisticated than it was in 1946. Similar stories could be told about environmen-
tal science, medicine, and telecommunications, all of which are more complicat-
ed today. This growth also carries with it more opportunities for abuse.34 And be-
cause agencies have wider portfolios and more resources, they also make more
value judgments. All of this matters because the APA’s safeguards do not always
scale well. Safeguards that may have worked for a smaller, less complicated ad-
ministrative state do not necessarily work as well for a larger, more complicated
one. We should not be surprised that a 1946 statute is a poor fit for 2021.

Unfortunately, the divergence between the theory of how the administrative
state should work and the reality of how it does work is widening. Because Congress
is less willing or able to enact major legislation (a consequence of political polar-
ization), presidents of both political parties more vigorously use regulatory power
for policy objectives. Kagan, for example, observed that once it became plain after
1994 that Congress would not cooperate with the White House on major initiatives,
“Clinton and his White House staff turned to the bureaucracy to achieve, to the
extent it could, the full panoply of his domestic policy goals,” including “health
care, welfare reform, tobacco, [and] guns.”35 When Congress wouldn’t play ball,
the White House used regulatory power to advance its policy objectives.

This use of agencies, however, is not limited to the Clinton administration; all
modern presidents, Republican and Democrat alike, use administrative power
this way.3¢ President George W. Bush used regulation, not legislation, to impose
steel tariffs and ban physician-assisted suicide.3” And after his party lost control of
Congress, President Obama brought “Washington veterans...into the West Wing
to emphasize an executive style of governing that aims to sidestep Congress more
often.”38 The Obama administration thus used regulatory power, not legislation,
to address high-profile policies like immigration (Deferred Action for Childhood
Arrivals and Deferred Action for Parents of Americans), greenhouse gases (the
Clean Power Plan), and the Internet (net neutrality).3° And for his part, President
Trump did the same, but for different policies, including restrictions on immigra-
tion and construction of a wall along the U.S.-Mexican border.4° Not by accident,
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many of the Trump administration’s most controversial policies are regulatory
in character. Because Congress rarely enacts major legislation (often because the
public is sharply divided on major policy issues), the executive branch increasing-
ly acts without Congress.

Lawmaking by regulation, not legislation, can be problematic. The Constitu-
tion creates a multistep lawmaking process, complete with veto points (that is,
approval by both houses of Congress and then the president or a veto override by
a supermajority of Congress), for the purpose of producing higher-quality, more
legitimate laws.#' Yet agency power sometimes may allow agencies to bypass that
process by essentially weaponizing Chevron deference. Judge Lawrence Silberman,
an expert on administrative law and an early supporter of Chevron, now says that
agencies increasingly “exploit statutory ambiguities, assert farfetched interpreta-
tions, and usurp undelegated policymaking discretion.”4* Nor does skepticism of
Chevron break down along ideological lines.*3 Perhaps even more startling, agen-
cies sometimes can announce a new interpretation, claim deference for that in-
terpretation, and then apply it to things that have already happened.#* Although
there are limits on this power, changing the law after the fact sounds uncomfort-
ably close to something out of Squealer the Pig’s playbook.45

To be sure, Congress sometimes deliberately empowers agencies with broad
authority. Yet such express delegation may create a perverse version of the dead
hand problem, the notion that laws enacted long ago lose their claim to democratic
legitimacy, with the counterargument being that stability is sufficiently valuable
that the living choose to accept what the dead have done.46 In administrative law,
however, things are different: agencies rely on old delegations not to retain the
status quo but rather to create new rules that today’s Congress would not enact.
Yet today’s Congress also cannot withdraw the power that yesterday’s Congress
delegated away, since the very process set out in the Constitution to prevent policy
from being created without widespread support stands in the way.

All of this leads to another problem: zigzagging regulation. It is not by accident
that many of the nation’s most significant policies have short shelf lives. Consid-
er broadband regulation. During the George W. Bush administration, the Federal
Communications Commission opted for a “light touch” scheme to encourage in-
vestment in broadband infrastructure. Yet when the Obama administration came
into power, the FCC reversed course and used that same authority to impose heavi-
errules on broadband providers as part of its net neutrality regulations. Soon after
President Trump took the oath of office, the FCC, with new political leadership,
reverted back to the light-touch approach used by the Bush administration. Now
that the White House has flipped hands again, there is already talk that the heavi-
er version will make a comeback.47 Similar stories can be told in the context of
environmental law, labor law, and immigration law, among others. These zigzags
are not costless. Regulatory uncertainty imposes significant burdens on innova-
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tion and makes it harder for agencies to pursue long-term goals.4® It is difficult
to encourage the private sector to invest in, say, new forms of energy when policy
changes every four to eight years.

hese problems call out for a deconstruction. The theory undergirding the

administrative state is imperfect. Properly understood, administrative

law is a battle between two ideas: “agencies need discretion but discre-
tion can be abused.”49 The framework we have inherited from the 1940s, marked
by few constitutional constraints and a hodgepodge of statutory limits, is often a
poor fit for today’s world. The Supreme Court in the 1930s and 1940s minimized
safeguards in order to give agencies more breathing room. Since then, the Court
has also limited the APA’s safeguards. To be sure, the Court, perhaps driven by
constitutional concerns, has also sometimes stretched the APA the other way, im-
posing requirements that may not be found in the text.>° But the overall result is
a system increasingly out of balance. The theory upon which the administrative
state is built is that expert agencies pursue the public interest and do not need that
many safeguards. Modern government stumbles when that theory breaks down.

Deconstruction, however, does not have to mean destruction. It is possible to
reform the administrative state without tossing it out. And that is what is going to
happen. The Court may refuse to extend some cases, overrule others, and tweak
around the edges, but it is not going to burn everything to the ground. And for
many issues, readjusting the balance does not require massive change. This is es-
pecially true because Congress and the White House may themselves reform ad-
ministrative law, thus mooting judicial intervention.

To begin, it is important to understand how the Supreme Court works. Despite
strong rhetoric, today’s Court has not taken huge steps when addressing adminis-
trative law issues. There is a reason for this: the Court respects stability. This does
not mean that the Court will uphold every old case. Indeed, the law of stare decisis —
the principle that courts will follow prior decisions - itself allows some overruling
and does not require that precedent be “expanded to the limit of its logic.”>* But this
respect for stability does mean that the Court is not going to tear the system down.

The Supreme Court’s decisions provide examples of how this works. Consider
Kisor v. Wilkie, decided in 2019, which concerns the deference due an agency’s in-
terpretation of its own regulations.>* Since the 1940s, the Court has recognized
that agency interpretations of ambiguous regulations are entitled to some defer-
ence. This deference, however, is controversial ; it may reward agencies for being
imprecise. The Court in Kisor decided not to formally overrule anything, yet also
refused to simply retain the status quo. Instead, in a decision written by Justice Ka-
gan and joined in relevant part by Chief Justice John Roberts, the Court imposed
significant new limitations designed to prevent agency abuse. In response to this
move, Justice Neil Gorsuch explained that he would have overruled this species of
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deference altogether, but the standard he offered to replace it was similar to Ka-
gan’s.53 The Court thus both upheld and reformed precedent. This is not an isolat-
ed episode. The Court has not overruled agency independence altogether, but the
Court has imposed limits on it.>4

The observation that the Court isn’tlooking to tear everything down applies to
nondelegation, too. There has been much consternation in some circles that the
Court may again enforce the nondelegation doctrine: the rule that Congress cannot
delegate too much power. But limiting delegation does not mean that the Court is
“ready to take a wrecking ball to the entire federal bureaucracy.”>> Indeed, Justice
Brett Kavanaugh has explained what is on the table: namely, a rule that only Con-
gress can decide “major policy question[s] of great economic and political im-
portance,” which he has elsewhere identified as including net neutrality and the
like.5¢ Policies within that narrow category are certainly important, but they also
are less than 1 percent of what agencies do. We can (and should!) debate a major-
questions standard (which may be difficult to apply because it can be difficult to
tell what is major and what is not), but we should not overstate it. The same is
true for other changes. Obviously, there is room for serious debate about what the
law requires, and the justices may be wrong. But the Court’s driving principle is to
bring the administrative state more in line with the Constitution in order to pro-
duce higher-quality policy through a better, more legitimate lawmaking process.

Moreover, the Supreme Court is not the only player. Congress and the White
House are also involved. There are a number of potential statutory reforms avail-
able.” Obviously, gridlock is real, so perhaps hoping for bipartisan legislation
anytime soon is Pollyannaish. But there is room for reform that cuts across party
lines. Similarly, the White House is free to impose its own safeguards on regula-
tory power to ensure greater transparency and fairness. To be sure, none of these
solutions are perfect and the specifics of reform should be debated. The larger
point, though, is that common-sense changes will not topple the government but
can mitigate festering problems.

econstruction can be a scary word —especially when used to mean de-

struction. But we do not have to use the word that way, and we should

not. Instead, we should try to understand the theory behind today’s ad-
ministrative state. Doing so, we see that expertise is important, but safeguards are
too, else “expertise, the strength of modern government, ...become[s] a mon-
ster which rules with no practical limits on its discretion.”s® Because today’s safe-
guards increasingly cannot bear the load placed on them, we should not be sur-
prised that talk of reform is in the air. No doubt there will be strong disagreement
about what reform should look like. But the goal should not be destruction. In-
stead, it should be improvement.
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Constraining Bureaucracy
Beyond Judicial Review

Christopher J. Walker

The modern regulatory state — and the fieldof administrative law that studies it — is
in need of “deconstruction.” That does not mean that it should be dismantled en-
tirely. This essay does not embrace the reformers’ fixationon courts as the bulwark
against agency overreach. Rather, this essay develops the concept of bureaucracy
beyond judicial review : not only agency actions that statute or judicial doctrine pre-
cludes from judicial review, but also agency actions that are technically subject to
judicial review yet effectively insulated from it. Appreciating the phenomenon of bu-
reaucracy beyond judicial review should encourage us to rethink theories and doc-
trines in administrative law. If judicial review provides no safeguard against po-
tential abuses of power in most regulatory activities, we must turn to other mecha-
nisms. All three branches of the federal government must play their roles, as should
civil society and the agencies themselves.

he vast majority of federal lawmaking today takes place not in the halls of
Congress, but in the bureaucratic trenches: by hundreds of thousands of
political and career bureaucrats in Washington, D.C., and throughout the
nation. As regulation rises and legislation declines, administrative law, too, grows
in importance. Administrative law, after all, sets the ground rules for regulation. It
dictates how federal agencies regulate and how the other federal government ac-
tors — the president, Congress, and the courts - supervise, review, influence, mo-
tivate, and constrain agency action. It also opens up space for public participation
in the regulatory process, while attempting to close out undue outside influence
and lobbying. When there is a change in presidential administration, administra-
tive law enables law and policy change without legislative action. Indeed, with a
Congress that has arguably lost much of its lawmaking ambition, change we can
believe in must inevitably come from the administrative state. This ascendant vi-
sion of bureaucratic governance goes well beyond the “presidential administra-
tion” Elena Kagan articulated two decades ago.!
With this rise and rise — and further rise! — of the administrative state in feder-
al lawmaking, it is no surprise that administrative law itself has become an ideo-
logical battleground.> During the Obama administration, we began to see an up-
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swing in scholars (largely conservative and libertarian) questioning the modern
administrative state’s legitimacy in our constitutional order.3 In response, Gillian
Metzger dedicated her foreword to the Harvard Law Review volume on the 2016 Su-
preme Court term to declare that the administrative state is “under siege” and to
divide the legal academy into two camps: those who favor a robust administrative
state and the “anti-administrativists.”4

More recently, legal scholar Jeffrey Pojanowski attempted to bring granular-
ity to this us-versus-them dichotomy by disaggregating the field into three main
camps.> The “administrative supremacy” camp views the administrative state as
constitutionally necessary for modern governance. Courts should not patrol agen-
cies” substantive actions or their choice of procedures, only review to encourage
effective governance. “Administrative skepticism,” by contrast, is formalist in na-
ture and finds much of the modern administrative state unconstitutional. Courts
should review de novo administrative interpretations of law, utilize the non-
delegation doctrine to strike down broad statutory delegations, and otherwise
embrace judicial doctrines that constrain bureaucratic action.

“Administrative pragmatism,” which Pojanowski situates in between these
two extremes, “seeks to reconcile the reality of administrative power, expertise,
and political authority with broader constitutional and rule-of-law values.” In
many respects, administrative pragmatism is the conventional view, reflected in
current administrative law doctrine and regulatory practice. Pojanowski argues
for a neoclassical alternative to administrative skepticism, in which courts would
not defer to administrative interpretations of law but would defer to agency pol-
icy decisions. It would disarm the constitutional calls to deconstruct the modern
regulatory state. Instead, it would encourage courts to faithfully interpret the Ad-
ministrative Procedure Act and the agencies’ organic statutes to ensure agencies
do not exceed their statutory authority.

However administrative law scholars are categorized, it is beyond serious dis-
pute that the academic criticisms of the modern administrative state have risen
over the last decade, and the academic rebuttals and defenses have followed.®
These academic criticisms have made their way from the ivory tower into the real
world (and vice versa, perhaps). A growing number of federal judges and mem-
bers of Congress (again, largely conservative and libertarian) have called for ad-
ministrative law reform. For example, they have argued for eliminating judicial
deference to administrative interpretations of law and for reinvigorating the non-
delegation doctrine to strike down as unconstitutional broad statutory grants of
lawmaking authority to federal agencies.”

Donald Trump’s election as president, moreover, ushered in a deregulatory
agenda, one that perhaps went beyond a typical Republican presidential adminis-
tration. Shortly after the 2016 election, President Trump’s chief strategist Stephen
Bannon grabbed headlines by demanding a “deconstruction of the administrative
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state.”® The Trump administration took many measures to curtail administrative
governance, even in ways that inhibit the president’s power to make law and pol-
icy through the executive branch. Reforms to agency guidance, adjudication and
enforcement policies, rulemaking processes, and the civil service come immedi-
ately to mind. Yet the Trump administration also leveraged the regulatory state
to wield administrative power in unprecedented ways. One need look no further
than its various sweeping immigration regulatory actions as well as its attempts to
respond to the COVID-19 pandemic independent of Congress.

One would think that the Trump administration’s regulatory actions would
cause even “administrative supremacists” to become concerned about bureau-
cratic sprawl and overreach — perhaps even more so as the field of administrative
law took a critical race theory turn during the summer of 2020.9 Administrative
skeptics certainly have not changed their tune about the need to rein in the regula-
tory state. The vast majority of administrative law scholars, however, are not what
Pojanowski labels administrative supremacists. Nor, of course, are they adminis-
trative skeptics. Instead, they are administrative pragmatists who view the mod-
ern administrative state as imperfect yet necessary. These pragmatists recognize
the importance of both enabling administrative discretion and constraining that
exercise of discretion to avoid arbitrary and capricious agency action. In shap-
ing administrative law, they promote values such as agency expertise, reasoned
decision-making, due process, fairness, consistency, transparency, and public ac-
countability in administrative governance.

In other words, the vast majority of administrative law scholars have always
been concerned with constraining bureaucratic power. And many of us - par-
ticularly administrative skeptics but also many administrative pragmatists — are
growing increasingly concerned about the shift from legislation to regulation to
make major policy decisions at the federal level and what that means for the future
of administrative law. Yet our focus has been myopically court-centric. Adminis-
trative law, as a field, has long fixated on the role of federal courts in reviewing and
constraining agency action. Each year hundreds of law review articles are pub-
lished on administrative law’s judicial deference doctrines and other standards of
judicial review. Indeed, since its birth in 1984, the Supreme Court’s landmark ju-
dicial deference decision in Chevronv. Natural Resources Defense Council has been cit-
ed on Westlaw more than ninety thousand times, including in more than twenty
thousand law review articles and other secondary materials. In the last year alone,
the Chevron decision has appeared in more than fifteen hundred secondary ma-
terials. As legal scholars Kevin Stack and Peter Strauss have argued, the history
of our approach to teach administrative law has no doubt also contributed to the
field’s emphasis on courts.'®

This judicial focal point should come as no surprise. Federal courts serve as a
critical safeguard in the modern administrative state. But it is a mistake to focus
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just on courts. Much of administrative law happens without courts. Put different-
ly, federal agencies regulate us in many meaningful, and sometimes frightening,
ways that either evade judicial review entirely or are at least substantially insulat-
ed from such review. I am not the first to make this observation in the field of ad-
ministrative law. Among others, Jerry Mashaw has been examining this phenom-
enon for decades, including in his seminal book Bureaucratic Justice.* No doubt
sparked by Mashaw’s work, internal administrative law has become a trending
subfield in administrative law."*

To be sure, scholars of public administration have spent decades developing
theories about internal bureaucratic organization and control.’3 In the field of ad-
ministrative law, however, amore comprehensive and sustained inquiry is needed,
especially for those of us intent on “deconstructing” the modern administrative
state by strengthening safeguards against bureaucratic overreach. This essay fo-
cuses on the state of the administrative law field, but more interaction with these
other fields is sorely needed. To help move this work forward, this essay sketches
out a research agenda for a more systemic investigation into this phenomenon,
which I will call bureaucracy beyond judicial review. I have two main goals.

First, in the field of administrative law, the concept of bureaucracy beyond ju-
dicial review is undertheorized. The conventional account focuses on one under-
inclusive category of agency action: where judicial review is expressly preclud-
ed by statute or judicial doctrine. If our goal is to constrain bureaucracy beyond
judicial review, at least three additional categories deserve attention. On the one
hand, judicial review is technically available for many agency actions, yet for a va-
riety of reasons they never make it to federal court. On the other, even agency ac-
tions that make it to court are often subject to deferential standards of review that
create an administrative policy-making space insulated from judicial review.

This agency policy-making space is further complicated by the fact that fed-
eral agencies play a substantial, judicially unreviewable role in drafting the stat-
utes (and presidential budgets and executive orders) that govern them. In other
words, federal agencies have the potential to essentially self-delegate the bureau-
cratic power that is insulated from judicial review. In theorizing bureaucracy be-
yond judicial review in the first part of this essay, I draw on recent examples from
both the Obama and Trump administrations.

Second, understanding bureaucracy beyond judicial review should encourage
us to rethink existing theories and doctrines in administrative law. So much schol-
arly attention has focused on refining judicial deference doctrines and standards
of review to strike the right balance of allowing agencies to reasonably exercise
their expertise yet rein in arbitrary exercises of agency discretion. But because
judicial review provides no adequate safeguard against potential abuses with re-
spect to these regulatory activities, we must turn to other actors and actions. We
must develop a theory of administrative law that better incorporates the various
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other actors who can help monitor, constrain, and protect against agency abuse in
regulatory activities insulated from judicial review.

That does not mean we give up on judicial review. When reframed in light of
bureaucracy beyond judicial review, administrative law’s theory of judicial review
would focus not just on the individual cases that make it to court but also on how
courts can have a more systemic effect on those agency actions that never reach
them. The second part of this essay explores how courts, Congress, and the agen-
cies themselves can help counteract the dangers of bureaucracy beyond judicial
review.

he conventional account of bureaucracy beyond judicial review focus-

es on agency actions that statute or judicial doctrine expressly excludes

from the courts’ purview. The founders of the Administrative Procedure
Act (APA) of 1946 envisioned that some agency actions would be precluded from
judicial review. Indeed, in Section 701(a) of the APA, Congress makes clear that
the APA does not apply when “(1) statutes preclude judicial review; or (2) agency
action is committed to agency discretion by law.” These two categories arguably
make up the standard view of bureaucracy beyond judicial review. Each category
merits some further elaboration.

It is not uncommon for Congress to statutorily exclude judicial review for cer-
tain agency actions. Immigration law is a prime example. In Department of Home-
land Security v. Thuraissigiam (2020), the Supreme Court confronted the constitu-
tionality of the lack of judicial review for one such agency action: expedited re-
moval of noncitizens at or near the border.’* Expedited removal is one form of
what immigration scholars have coined “shadow removals” or “speedy deporta-
tions”: where Congress has generally precluded not only Article I1I (of the U.S.
Constitution) judicial review but even administrative review in an Article II im-
migration court.’ The Thuraissigiam Court rejected constitutional challenges to
expedited removal under both the Due Process Clause and the Suspension Clause.
In dissent, Justice Sonia Sotomayor declared that the “decision handcuffs the Ju-
diciary’s ability to perform its constitutional duty to safeguard individual liberty
and dismantles a critical component of the separation of powers.”

The breadth of shadow removals is staggering. In 2018, immigration judges,
who are agency adjudicators within the Justice Department’s Executive Office for
Immigration Review, received roughly three hundred thousand cases and con-
cluded more than two hundred thousand cases.'® Those cases receive administra-
tive review in the immigration courts. If the noncitizens are ordered removed at
the conclusion of the administrative proceedings, they generally can seek further
review in an Article I1I federal court. But, as immigration law scholar Jennifer Koh
has documented, the vast majority of removal orders today never make it to im-
migration court. They are issued through shadow removals “by front-line immi-
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gration officers acting as investigator, prosecutor, and judge, thus bypassing the
immigration courts entirely.”"7 Indeed, in 2018, more than four out of five remov-
als were shadow removals, conducted without a formal administrative hearing or
Article ITI judicial review.

Many agency actions are not judicially reviewable because they are “commit-
ted to agency discretion by law.” Agency enforcement discretion is the quintes-
sential example. As the Supreme Court held in Heckler v. Chaney (1985), agencies
enjoy a form of prosecutorial discretion for enforcement decisions: a “presump-
tion that agency decisions not to institute enforcement proceedings are unreview-
able.”® In Department of Homeland Security v. Regents of the University of California
(2020), the Court confronted this category of discretionary agency action in the
context of the Trump administration’s decision to rescind the Obama adminis-
tration’s Deferred Action for Childhood Arrivals program (DACA). There, again,
the Court reaffirmed that agency enforcement decisions are generally unreview-
able as committed to agency discretion. Yet the Court disagreed that DACA is just
anonenforcement policy, as DACA also grants certain benefits.*

This nonreviewable agency discretion extends not just to under-enforcement
but also to over-enforcement. Or, as legal scholar Mila Sohoni calls it, “crack-
downs.” A crackdown is “an executive decision to intensify the severity of en-
forcement of existing regulations or laws as to a selected class of offenders or a
selected set of offenses.”° Consider the Trump administration’s immigration en-
forcement crackdown in San Francisco and surrounding cities. In 2018, reports
swirled that Immigration and Customs Enforcement (ICE) sought to arrest more
than 1,500 noncitizens and that the crackdown was motivated in part by Califor-
nia’s decision to become a sanctuary state and thus not fully cooperate with the
federal government to enforce federal immigration law. Indeed, ICE’s acting di-
rector publicly declared: “California better hold on tight”; if state and local offi-
cials “don’t want to protect their communities, then ICE will.”**

Deciding when and where to dedicate enforcement resources is a powerful reg-
ulatory tool. Agency decisions to refrain from enforcement benefit the potential
enforcees. And they harm the beneficiaries of the potential enforcement action:
the consumers, competitors, investors, employees, and so forth, whose rights and
interests go unprotected by the regulators’ decision not to enforce the laws. Con-
versely, when agencies decide to crack down, the subjects of the crackdown suffer,
whereas similarly situated regulated parties do not, for reasons beyond the con-
trol of the regulated. That, too, can create arbitrary advantages and disadvantages
for similarly situated regulated parties, in addition to the accompanying external-
ities for third parties. Yet courts generally cannot patrol agency decisions on when
and how to wield their enforcement authority.

The concept of bureaucracy beyond judicial review should also include agen-
cy actions for which judicial review is technically available, yet for a variety
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of reasons never make it to federal court. High-volume agency adjudication is
a classic example. As I have explored elsewhere, the Article IIT federal judicia-
ry receives outsized attention compared with the attention paid to the federal
administrative judiciary.**> After all, more than twelve thousand agency adjudi-
cators hold hearings and decide cases, compared with fewer than nine hundred
Article 11T judges. Much has been made of the Trump administration’s appoint-
ment of some two hundred Article IIT judges. Yet its hiring of nearly two hundred
and fifty Article Il immigration judges has hardly been noticed (outside of immi-
gration law circles).

In the realm of formal agency adjudication, one perhaps would not anticipate
discovering bureaucracy beyond judicial review. After all, formal adjudication in-
volves trial-like agency proceedings before an administrative law judge or some
other agency adjudicator, where the parties have the statutory right to seek judi-
cial review of the agency’s final decision. But even formal agency adjudication can
be insulated from judicial review. This is particularly true for mass agency adju-
dication - such as immigration, Social Security, and veterans’ adjudications —in
which only a fraction of cases ever reach federal courts.

Let us return to immigration adjudication. As noted above, immigration
courts decide several hundred thousand cases per year. According to one 2015
study, roughly two in five immigrants in removal proceedings in immigration
court had legal representation, and less than half of those represented had repre-
sentation for all of their agency hearings.?3 Unsurprisingly, immigrants represent-
ed by counsel are more likely to prevail: that same study found that represented
immigrants won tenfold (21 percent) more often than unrepresented immigrants
(2 percent). That is in part because unrepresented immigrants were fifteen times
less likely to even seek relief from removal. The lack of legal representation no
doubt plays a significant role in creating the stark disparities in the immigration
adjudication system, and in preventing many potentially successful claims from
reaching an Article IIT court. There’s a reason why a seminal empirical study on
immigration adjudication labels the system “refugee roulette.”*4

So what does this mean for the phenomenon of bureaucracy beyond judicial
review? Because noncitizens often navigate agency adjudication without legal
representation, it is much more likely that individuals will not seek judicial re-
view of erroneous agency decisions. Either they lack the knowledge or resources
to navigate the process, or they have otherwise procedurally defaulted meritori-
ous claims in the administrative process. Thus, courts never have the opportunity
to directly help these individuals. Courts’ ability to correct agency errors is limit-
ed to the subset of cases in which individuals have the wherewithal to seek judicial
review.

Subregulatory guidance is another context in which agency action is substan-
tially insulated from judicial review. The conventional understanding is that agen-
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cy guidance does not have the force of law, and thus is not judicially reviewable
absent the agency’s application of that guidance in enforcement or adjudication.
Whether agency guidance is actually nonbinding on regulated parties is subject to
considerable debate. For instance, last year, the Justice Department issued an in-
terim final rule that sets forth a number of requirements and procedures for creat-
ing agency guidance documents, including that “guidance documents may not be
used as a substitute for regulation and may not be used to impose new standards
of conduct on persons outside the Executive Branch.”?>

Regardless of whether agency guidance can be formally binding yet escape
judicial review, it often functionally binds regulated parties in ways insulat-
ed from judicial review. As legal scholar Nicholas Parrillo has documented,
even when agency guidance is not legally binding, regulated parties often have
strong incentives to comply due to significantrisks of agency enforcement, cer-
tain agency preapproval requirements, the need to maintain a good relation-
ship with the agency, or “intra-firm constituencies for compliance beyond legal
requirements.”2°

Indeed, in the context of the Obama administration’s “dear colleague letter”
to universities on Title IX sexual harassment claims procedures, some scholars ob-
served that, “terrified, administrators not only complied; they over-complied.”?7
To be sure, the universities could have sought judicial review. They could have re-
fused to comply, and then challenged in court the agency’s enforcement decision
or the federal government’s withdrawal of all federal funding. But the stakes (los-
ing all federal funding) were obviously too high. And it certainly does not encour-
age regulated parties to seek judicial review when, under the Auer deference doc-
trine, the court must defer to the agency’s regulatory interpretation advanced in
agency guidance “unless plainly erroneous or inconsistent with the regulation.”??
I have previously called this effect regulation by compliance.>®

In discussing the potential dangers of agency guidance, I do not mean to sug-
gest we should abandon it. Agency guidance serves important purposes. Its role
in the modern regulatory state is critical. My point is that it is greatly insulated
from judicial review. And as Parrillo observes, administrative law scholarship on
guidance “misses much about the everyday workings of guidance that pervade
the administrative state, for it focuses on the tiny fraction of guidance documents
that get challenged in litigation, and only on the kinds of facts about guidance that
reach the courts.”3°

Bureaucracy beyond judicial review should also encompass the administra-
tive policy-making space that administrative law’s judicial deference doctrines
create. Chevron deference is perhaps the prime example. As the Supreme Court
explained in the Chevron decision itself, the reviewing court “need not conclude
that the agency construction was the only one it permissibly could have adopted
to uphold the construction, or even the reading the court would have reached if
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the question initially had arisen in a judicial proceeding.”3' Agencies thus enjoy
Chevron policy-making “space” to regulate in ways subject to judicial review only
for their reasonableness.3*

This Chevron policy-making space is real and substantial. In reviewing every
published federal court of appeals decision from 2003 through 2013 that refers to
Chevron deference, administrative law scholar Kent Barnett and I found a differ-
ence of nearly twenty-five percentage points in agency-win rates when judges de-
cide to apply the Chevron deference framework.33 And once the circuit courts got
to Chevron’s second step, agencies prevailed 93.8 percent of the time.

It is also clear that federal agencies are keenly aware of this Chevron space. In a
survey of 128 federal agency rule drafters, Chevron deference was the most-known
interpretive tool by name (94 percent) and most reported as playing a role in agen-
cy rule drafting (9o percent) among twenty-two interpretive tools included in the
survey.34 Nearly nine out of ten rule drafters agreed or strongly agreed that they
think about subsequent judicial review when drafting statutes, and two out of ev-
ery fiverule drafters surveyed agreed or strongly agreed — with another two in five
somewhat agreeing —that a federal agency is more “aggressive” in its interpre-
tive efforts if it is confident that Chevron deference applies (as opposed to some
less-deferential standard).

In other words, agencies know they have policy-making space under Chevron;
not surprisingly, they act differently when they believe the threat of judicial inval-
idation is low.

How Chevron’s policy-making space enhances bureaucracy beyond judicial re-
view is further complicated by the fact that federal agencies play a substantial role
in drafting the laws that delegate them that space in the first place. As I have doc-
umented elsewhere, federal agencies are substantially involved in the legislative
process. They propose substantive legislation to Congress and provide confiden-
tial technical drafting assistance on nearly all legislation drafted by congressio-
nal staffers that affect the agency.3> Legal scholars Eloise Pasachoff and Tara Leigh
Grove have similarly documented the substantial role federal agencies play in the
drafting of presidential budget and executive orders, respectively.36

Courts, of course, review enacted statutes to determine their meaning and
constitutionality. But courts do not review how agencies participate in statutory
drafting (or in the drafting of presidential directives). They do not assess if agen-
cies self-delegate lawmaking authority by leaving statutory mandates broad and
ambiguous, much less the role agencies may play in drafting statutes that elimi-
nate judicial review of agency action altogether. This judicially insulated legisla-
tive role is remarkable in and of itself. But it may well also compound the prob-
lematic lack of judicial review for the categories of agency action discussed above.
After all, all of these agency actions are at least in part creatures of statutes — stat-
utes the agencies themselves helped create.
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n light of the vast, underexplored terrain of bureaucracy beyond judicial re-

view, how should administrative law theory and doctrine adjust? As I noted

at the outset, administrative law as a field must exit the courtrooms and enter
into the expansive world of external and internal laws, doctrines, and practices
that assist the various actors who monitor, constrain, and protect against agency
abuse in regulatory activities that are insulated from the courts. Here, I focus on
the three branches of the federal government. But states and civil society obvious-
ly also play important constraining roles.

The Judicial Branch. Federal courts must view their role in the modern adminis-
trative state as one of more than mere error correction. Much ink has been spilled
arguing for shrinking or eliminating the Chevron policy-making space. Others
have argued to make certain actions more judicially reviewable, such as enforce-
ment decisions, agency guidance documents, and agency actions currently pre-
cluded from judicial review by statute. Many of these proposals would likely re-
quire congressional action, or at least a judicial philosophy that disregards stare
decisis (law by precedent) and the Bickelian “passive virtues” I generally embrace.

Inlight of bureaucracy beyond judicial review, however, courts could more ful-
ly embrace one substantial shift in mindset: courts should view their role in the
administrative state not only as reviewing the agency actions that reach them but
also as engaging in a dialogue with the political branches. This vision reorienta-
tion may be particularly important in the context of high-volume agency adjudi-
cation, where many individuals have meritorious claims but lack the wherewithal
to seek judicial review. As I have documented elsewhere, federal courts possess
a toolbox of dialogue-enhancing tools that they can employ when remanding
flawed agency adjudications back to the agency.3”

Where courts are skeptical of the agency getting it right on remand, concerned
about undue delay, or worried about the petitioner getting lost on remand, some
courts require the agency to provide notice of its final determination, retain pan-
el jurisdiction over the matter, or set deadlines for an agency response to the re-
mand. Others suggest (or order) that administrative judges be replaced on re-
mand, certify issues for decision on remand, or set forth hypothetical answers in
dicta or concurring opinions. Some courts, moreover, obtain concessions from
the government at argument to narrow the potential grounds for denial of relief
on remand. And courts through their published opinions can set off fire alarms
for Congress, the president, and the public to draw attention to potential systemic
issues in a regulatory process.

These tools help courts play a more active role in improving equity, efficiency,
and consistency in the agency adjudication system generally, rather than just the
limited number of cases that make it to a federal court. Yet the tools still respect
the proper separation of powers by using mere words instead of orders that may
exceed their statutory (or, in some cases, perhaps constitutional) authority. Using
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this toolbox is one example of how judicial review in administrative law should
be enhanced to address the present-day realities of mass agency adjudication and
other bureaucratic actions that otherwise evade judicial review.

The Executive Branch. The executive branch itself can play a powerful role in
constraining bureaucracy beyond judicial review. Here, I focus on the role of the
agencies themselves, and leave for another day the role of the president and cen-
tralized regulatory review. The APA and the agencies’ organic statutes set the min-
imum procedural requirements for agency action. The Supreme Court has re-
peatedly reaffirmed that federal “agencies are free to grant additional procedural
rights in the exercise of their discretion.”3® Agencies do so through the creation
of internal administrative law, which encompasses a wide range of internal agen-
cy procedures, structures, practices, and guidance that seek to constrain their ex-
ercises of discretion. This Vermont Yankee “white space,” as legal scholars Emily
Bremer and Sharon Jacobs have called it, has the potential to serve as a potent de-
fense against agency overreach, especially in the context of bureaucracy beyond
judicial review.3? The universe of internal law that could constrain bureaucracy is
vast, and I have surveyed it elsewhere.4° But a few examples for each type of bu-
reaucracy beyond judicial review can illustrate the constraining power of internal
administrative law.

For agency actions where judicial review is precluded by statute or judicial
doctrine, federal agencies can embrace a variety of internal procedures to protect
individuals in those processes. On the shadow removals front, for example, the
agency could establish internal review procedures and additional procedural pro-
tections. It could create what civil rights law scholar Margo Schlanger has termed
an “office of goodness”: an internal ombuds office that looks out for the rights of
noncitizens in the informal adjudicative process and ensures the agency complies
with its external and internal laws.4!

The Internal Revenue Service’s (IRS) Taxpayer Advocate Service provides a
model that may be worth adapting in other agency contexts.4* The Taxpayer Ad-
vocate Service is an independent office within the IRS with two distinct main ob-
jectives. First, it has physical officesin every state, where individual taxpayers can
get free help with their tax problems with the IRS. Second, leveraging these tens
of thousands of annual individual interactions nationwide, the Service is required
to report regularly to Congress to recommend systemic reforms to the federal tax
system. Similar internal structures and procedures could be beneficial in the con-
text of agency enforcement discretion.

For agency actions that are technically subject to judicial review but often
evade such review, federal agencies have and should continue to adopt internal
laws to protect individuals subject to those regulatory processes. On the mass ad-
judication front, the Administrative Conference of the United States (an indepen-
dent federal agency that studies administrative procedure) regularly recommends
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best practices, including public availability of practice rules, availability of adjudi-
cation materials on agency websites, establishment of recusal rules for adjudica-
tors, best practices for assisting self-represented individuals, and a sweeping suite
of procedural protections for agency hearings. Agencies have also adopted appel-
late review systems and other quality assurance programs by internal law.43 The
Social Security Appeals Council is a prominent example: a creature of internal ad-
ministrative law that now consists of nearly one hundred administrative appeals
judges and officers and processes more than one hundred thousand appeals per
year.

Finally, when it comes to an agency’s policy-making space created by judicial
deference doctrines, the Administrative Conference has recommended a num-
ber of best practices agencies can adopt to increase public participation and ac-
countability, including targeting and meeting with knowledgeable or affected
parties for feedback, improving online access to rulemaking dockets and related
materials, utilizing social media to improve public engagement and awareness of
rulemaking activities, and drafting rules in plain language for better public com-
prehension, just to name a few. As the preceding paragraphs illustrate, the Admin-
istrative Conference plays an important role in assessing internal agency laws and
practices and identifying best practices agencies can embrace internally to help
address bureaucracy beyond judicial review.

Federal agencies can also bind themselves internally to seek only judicial def-
erence if they follow certain procedures. As noted above, last year the Justice De-
partment issued an interim final rule requiring the agency to follow certain proce-
dures when creating guidance documents, with heightened procedures for “sig-
nificant guidance documents.” The rule instructs the agency not to seek any Auer
deference in litigation for a guidance document that does not “substantially com-
ply” with these requirements. Along similar lines, immigration law scholar Shoba
Wadhia and I have argued that the Justice Department and the Department of
Homeland Security should create internal administrative law that shifts the de-
fault for major policy-making in the immigration context from agency adjudica-
tion to notice-and-comment rulemaking.44 Like the Justice Department’s new
rule for agency guidance, this new immigration internal law should instruct the
immigration agencies not to seek Chevron deference for agency statutory inter-
pretations promulgated through agency adjudication (while preserving Chevron
deference for rulemaking). We argue that shifting the default from adjudication
to rulemaking for immigration policy-making is more consistent with Chevron’s
theoretical foundations: to leverage agency expertise, to engage in a deliberative
process, and to increase political accountability.

The Legislative Branch. Congress must play a more prominent role in constrain-
ing bureaucracy beyond judicial review. As legal scholar Josh Chafetz has docu-
mented, Congress possesses a suite of hard powers (power of the purse, personnel
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power, contempt authority) and soft powers (freedom of speech and debate, in-
ternal discipline, cameral rules) that it can employ to constrain the administrative
state.45 Congress should utilize this toolbox to address agency actions that evade
judicial review. And administrative law scholars should dedicate more attention
to exploring how Congress can better wield these powers in this context; they
should, in turn, also leverage the ample literature on the subject in other fields.

At the end of the day, though, increased congressional oversight is unlikely
to be sufficient to effectively constrain bureaucracy beyond judicial review. The
same is true for senatorial pressure during the confirmation process for the ad-
ministration’s nominees to run the agencies. So, too, with using appropriations
power to influence administrative policy change. Congress must also reinvigorate
its ambition to legislate and revisit the often decades-old statutes that empower
tederal agencies.

To encourage Congress to return to passing laws on a regular basis, legal schol-
ar Jonathan Adler and I have argued that Congress should embrace the practice
of regular reauthorization of statutes that govern federal agencies.4® This engage-
ment would include regular assessment of agency action and regular recalibra-
tion, if the agency’s regulatory activities are inconsistent with the current Con-
gress’s policy objectives. In some regulatory contexts, it may require Congress to
enact reauthorization incentives, such as sunset provisions designed to induce
legislative engagement. In other contexts, Congress may decide that the costs of
mandatory reauthorization outweigh the benefits. Nevertheless, Congress should
more regularly use reauthorization to mitigate the democratic deficits that come
with broad delegations of lawmaking authority to federal agencies. It goes with-
out saying that, as with many proposals to reform Congress, ours would require
a greater investment in congressional capacity —in terms of staffing and other
resources.

A regular reauthorization process could have dramatic effects on constraining
bureaucracy beyond judicial review. Congress would, for example, have to choose
whether to continue to preclude judicial review by statute in certain circumstanc-
es. In the hearings leading up to reauthorization, it would have an opportunity to
hear from the agency and those affected by agency enforcement decisions, and
it could apply pressure for the agency to modity its enforcement policies or even
legislate to constrain such discretion. For agency actions that are judicially re-
viewable but often evade review, Congress could similarly assess those systems
through reauthorization hearings and could codify best practices for quality as-
surance, offices of goodness, and the like.

Regarding the agency policy-making space created by judicial deference doc-
trines, regular reauthorization could play an important role. For many of us, Chev-
ron deference has become far more problematic in the current era of congressional
inaction. Congress appears to have insufficient capacity or willpower to intervene
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when an agency has used statutory ambiguity to pursue a policy inconsistent with
current congressional wishes, much less when an agency’s organic statute is so
outdated as to not equip the agency with authority and direction to address new
technologies, challenges, and circumstances. A regular reauthorization process
would alleviate many of these concerns.

Itis also possible that Congress would consider eliminating or narrowing judi-
cial deference with respect to certain subject matters or administrative processes.
Legal scholar Kent Barnett has explored how Congress did so in the Dodd-Frank
Actwith respect to the Office of the Comptroller of the Currency’s statutory inter-
pretations that preempt state law.47 Similarly, as noted above, Wadhia and I have
argued that Congress should eliminate Chevron deference in the immigration ad-
judication context, while preserving it for notice-and-comment rulemaking.

ppreciating the phenomenon of bureaucracy beyond judicial review

should encourage us to rethink theories and doctrines in administrative

law, and to reconsider the direction of the field of administrative law. So
much scholarly attention has focused on refining judicial deference doctrines
and standards of review to strike the right balance of allowing agencies to em-
ploy their expertise to reasonably exercise their statutorily vested discretion while
reining in arbitrary exercises of agency discretion. Administrative skeptics seem
to have similarly fixated on courts, calling for the elimination of Auer and Chevron
deference and the reinvigoration of an exacting nondelegation doctrine.

But if judicial review provides no safeguard against potential abuses of power
in mostregulatory activities, we must turn to other mechanisms. All three branch-
es of the federal government must play their roles. As should civil society and the
agencies themselves. (When it comes to the agencies, this also must include the
role of a professionalized civil service.) This is the type of “deconstruction of the
administrative state” that deserves more scholarly and real-world attention.

AUTHOR’S NOTE

This essay draws from the author’s address at the V International Congress on In-
stitutional Theory at the Federal University of Rio de Janeiro, Brazil. It also weaves
together a number of distinct lines in the author’s research agenda; the endnotes
attribute such reliance. The themes presented in this essay are further developed in
the author’s forthcoming book, Constraining Bureaucracy : Rethinking Administrative Law
in a System without Courts (Cambridge University Press).
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Capturing the Public:
Beyond Technocracy & Populism
in the U.S. Administrative State

Avery White & Michael Neblo

The core problem of the administrative state is not its own legitimacy, but its role in
creating a more wide-ranging legitimacy crisis in American society. The particular
problem is that while government administration is necessary in a complex modern
society, the mere existence of something as powerful as the bureaucracy is an invi-
tation toward a kind of power politics that undermines the legitimacy of American
government as a whole. We can best address this problem by ameliorating the ad-
ministrative state’s deliberative democratic deficit, whereby deliberation in the pub-
lic sphere fails to play a steering role over politics at large. Doing so requires incor-
porating deliberative democratic practices into the American administrative state.

onauthoritarian regimes require legitimacy - the voluntary acquiescence

to authority — to function well. Without legitimacy, administrative agen-

cies, for example, would be unable to implement policy effectively. It is
a potentially grave problem, then, that many observers regard the administrative
state in the United States (and other consolidated democracies) as facing a “crisis”
of legitimacy. Various camps differ in what they propose to do about the crisis,
but they all agree on its basic origins and outlines. Populists decry the “deep state”
encroaching on people’s freedoms by insulating itself from democratic account-
ability. Technocrats, in response, decry populists for politicizing the expert de-
liberation necessary to complex, modern governance. Pragmatists decry both as
Manichean, while attempting to chart a middle course.

Rather than immediately taking sides in this debate, we first reexamine the na-
ture of the crisis itself. We argue that the evidence is surprisingly weak for the ex-
istence of a crisis of legitimacy of the U.S. administrative state as a whole. Instead,
the bureaucracy faces multiple, localized legitimacy crises. Specific agencies
become subject to a kind of moral conflict characterized by affective polarization
wherein we regard our opponents not merely as rivals but as enemies. If there is
an overall crisis of the American administrative state, then, it results from the fact
that these more local crises are becoming more intense and more common. Our
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claim would seem to be a cause for pessimism: the administrative state is not typi-
cally regarded as either a cause of affective polarization or as a source of solutions;
legitimacy problems, on these terms, would seem to “happen to” the administra-
tive state, rather than be the product of some remediable institutional form.

Against this pessimistic view, we frame the legitimacy crises of the adminis-
trative state as a matter of a specific kind of democratic deficit: that is, a deliberative
democratic deficit, whereby deliberation in the public sphere fails to play a steer-
ing role over politics at large. Unlike the going alternatives, we argue, first, that the
potential for affective polarization is a structural feature of modern governance;
second, that the administrative state plays a key causal role in explaining why lib-
eral democracies like the United States face increasing levels of affective polariza-
tion; and third, that we can best understand the administrative state’s role in pro-
ducing affective polarization as the product of a deliberative democratic deficit.
Notably, none of the main approaches to the problem of administrative legitima-
cy provide a solution to this sort of democratic deficit, which leads us to propose
our own institutional reforms.

egitimacy is the voluntary recognition of authority. It exists alongside in-

centivizing carrots or de-incentivizing sticks: we follow the commands of

alegitimate authority because we think it is the right thing to do, not mere-
ly because we stand to gain from compliance or lose from noncompliance. States,
of course, govern through a combination of legitimacy and incentive structures.
Many people follow the law both because they will be punished for not doing so,
and because they view the law as legitimate.!

But does the American administrative state face a crisis of legitimacy? In in-
tellectual discourse, the answer would seem to be a resounding yes.> We can use-
tully identity three broad approaches to the legitimacy crisis of the administrative
state.

First, those of a libertarian, constitutional originalist, or direct democratic
persuasion tell us that the administrative state is generally the enemy of the Amer-
ican republic, since it is not only usually unlawful, but often immoral. We would
be better off to be rid of it — there is no such thing as a legitimate administrative
state, at least not in its modern form.3 For these critics, solving the crisis of the
administrative state in institutional terms is a matter of dismantling it, as most of
its functions can only be legitimately carried out through legislatures, markets, or
civil society.

In contrast, supporters of technocratic expertise or a strong executive branch
regard the administrative state as our ally in solving the complex problems of the
twenty-first century; the only “illegitimacy” we need worry about stems from
misunderstanding and ignorance or outside interference in the expert adminis-
tration of professional bureaucrats.# These thinkers may acknowledge the exis-
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tence of a legitimacy crisis for the administrative state as it currently exists, but
view the problem as being one of not enough high-quality administration. The
institutional solution is, therefore, to expand the role of the administrative state
and better insulate it from problematic outside interference.

Third, pragmatic reformers simply try to muddle through successfully. For
them, the administrative state is less the subject of macrotheories about the fu-
ture of the American republic, and more a quasinatural fact to be accounted for,
planned around, and tinkered with in the way one might approach constructing
a road through a perilous mountain range. Legitimacy is then a matter of work-
ing well enough in solving concrete problems, not radical change based on com-
prehensive ideologies.> Institutional reforms are a matter of solving specific prob-
lems, rather than applying grand theory to the administrative state as a whole.

There is little apparent room for compromise among these three approaches:
the first two are diametrically opposed on most issues, while the third views the
other two as unrealistically grandiose and is itself viewed as small-minded. It is no
surprise, then, that exchanges so far between the camps have been largely unpro-
ductive.b Our goal, however, is not simply to choose sides among these contend-
ers or compromise between them. Instead we question the one point of common-
ality across this debate: the existence of a general crisis of legitimacy in the first
place.

All three approaches not only assume the existence of a crisis, they describe
it as general: that is, challenging the whole administrative state. This notion of a
general legitimation crisis, though, does not track well with empirical evidence. A
more adequate narrative describes the administrative state as facing multiple lo-
calized legitimacy crises regarding different and changing issue areas and groups.
We can find plenty of indicators of legitimacy problems for the state as a whole, of
course. But public opinion polling suggests that American attitudes toward spe-
cificadministrative agencies are relatively positive, at least when compared with
other political and social institutions.” Even the Internal Revenue Service (IRS) re-
ceived an overall approval rating of 65 percent, and favorability toward Immigra-
tion and Customs Enforcement (ICE; the agency with the lowest approval rating)
reached 46 percent; compare this with Congress at 13 percent, the Supreme Court
at 40 percent, and the presidency at 39 percent.?

None of this is to say that we should ignore, for example, mass noncompli-
ance with Centers for Disease Control and Prevention (CDC) recommendations
on wearing masks during the COVID-19 pandemic, nor should we ignore the role
the Tea Party has played in recent American politics, with a populist platform that
takes aim at the administrative state.? It is also worth noting that the Black Lives
Matter movement has contested the police functions of the state. But mere con-
testation does not mean that there is a full-blown legitimation crisis vis-a-vis the
public at large and the administrative state as a whole.
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One might worry that the analysis so far suggests that the bureaucracy is in
even more peril. The administrative state might seem to face several legitimacy
crises rather than just one. Perhaps this moves too quickly, though; after all, what
the evidence shows is just that different groups have differing visions of what the
administrative state should look like. Our concern cannot simply be that there are
debates about the proper scope of government. In the absence of a general crisis,
then, is there any reason to view the more specific debates concerning particular
agencies and their policies as problematic?

We will say that a crisis of legitimacy exists for a given agency to the degree that
its policies are met with widespread or intensive resistance.'® There is no need for
a bright line, but we have a crisis when resistance seriously threatens to cause the
policy to fail. So, for example, the CDC is in the midst of a legitimacy crisis during
the COVID-19 pandemic, as its policies have been met with widespread protests
and noncompliance, which have produced precisely the spikes in cases that it was
trying to avoid." Or, to take another example, consider the negative reactions on
the left to the detention policies of ICE during the Trump presidency, which in-
cluded not only protests but also attempts to thwart ICE agents."* What unites
these various crises is not any attribute of administration, it is not a matter of the
administrative state being generally illegal or immoral or inefficient or irrational.
Instead, crises are produced by a particular type of conflict, with the administra-
tive state as the battleground.

What is it about the conflicts over CDC recommendations regarding COVID-19
or ICE’s detention of immigrants that spark crises of legitimacy for those agen-
cies? First, these are regarded as debates about principle, rather than issues of
competition in pursuit of straightforward interests.'3 Second, the principled con-
flict in question is particularly deep; there is little or unstable middle ground for
compromise. Third, the conflict has been politicized: resolution is pursued via ac-
cess to an administrative agency’s policy-making process. Fourth, the opponents
both possess the means to create alegitimacy crisis. Fifth, the different sides in the
conflict see one another as enemies rather than rivals.'4

Rivals view one another as legitimate opponents, while enemies do not. Rivals’
and enemies’ behavior may look similar sometimes, as both will act strategically
to achieve their goals. But rivals recognize their opposition’s right to exist and to
compete, whereas enemies simply seek to dominate one another. Rivals play to
win; enemies do not think their opponent deserves to play the game. Rivals view
political struggle as a legitimate means of resolving conflict precisely because the
conflict itself is regarded as legitimate. By contrast, enemies view the very fact
that politics enables competition as itself an illegitimate recognition of their op-
ponents’ right to compete. By recognizing one’s enemy, a political institution los-
es legitimacy, because an enemy lacks the standing to be so recognized on legiti-
mate grounds.
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This problem can be recast in more familiar terms by noting that regarding
one’s opponent as an enemy is essentially a matter of affective polarization. One’s
political beliefs become a core part of one’s identity and thereby come to be the
basis for negative moral judgments about individuals who do not share those be-
liefs.’> Those who disagree are not merely wrong, they are stupid or corrupt. Cast-
ing political enmity in these terms is useful precisely because there is a large lit-
erature that finds increasing affective polarization in the American public over
time, specifically along partisan lines between self-identified Democrats and
Republicans.

The real threats to the legitimacy of the administrative state are therefore tied
up with an issue that arises from outside of the administrative state itself. More-
over, existing suggestions for how to reduce affective polarization do not involve
much of a role for the administrative state.'® It would appear, then, that the ad-
ministrative state might have to treat legitimacy like the weather: as something
that happens to agencies regardless of their own behavior. If this is the case, then
there is not much to be done; the legitimacy crises are likely to get worse before
they get better, and there is nothing much that the administrative state can do
about it.

We do not think the administrative state is so lacking in agency vis-a-vis its
own legitimacy that the story ends there. Indeed, we argue that the administrative
state is a major structural catalyst of affective polarization, and that the bureau-
cracy plays this role because of a major deliberative democratic deficit. In other
words, the problem is not the administrative state becoming politicized per se,
but rather that it has become politicized in the wrong way.

o build our argument, we need to define four related concepts: practical

reason, the lifeworld, deliberation, and the public sphere.'” Practical rea-

son, as opposed to instrumental or technocratic rationality, is concerned
not only with evaluating the most efficient means to given ends, but also with the
reasonableness of the ends themselves. The core question for practical reason in
politics is “What should we do?” (rather than “How do I get what I want?”). We
exercise practical reason in the context of the lifeworld, which consists of the un-
spoken, shared understandings that serve as the background people rely on to co-
ordinate their actions.'® In politics, we exercise practical reason via a particular
method of interaction: namely, deliberation, which in its simplest form involves
individuals discussing what to do with one another in good faith and as equals
in order to come to a mutual understanding.'® The public sphere is constituted by
the whole of this discourse and is the space in which genuinely public opinion
can form (rather than merely aggregated private opinions). If the lifeworld pro-
vides the background that enables us to communicate effectively, deliberation is
the exercise of that potential in order to solve particular problems. Legitimate so-
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cial coordination is the product of practical reason, exercised via deliberation in
the public sphere, and conducted against the background of the lifeworld. Legiti-
macy will be lost, at least in the long term, without deliberation, because it is only
through deliberation in the public sphere that we can realize our considered ends
in a mutually consistent way.*°

Modern societies have become larger and more complex, and individuals in-
creasingly fill specialized social roles differentiated from one another based on at-
tributes like class, gender, race, ethnicity, and education, but also more mundane
things such as what kind of music one listens to. All of this social differentiation
tends to fracture the lifeworld such that coordinating action becomes more diffi-
cult.! Thus, while the immediate causes of affective polarization might be things
like a 24/7 news cycle, the rise of social media, or geographic sorting on factors
that track partisanship, these explanations function within a wider societal con-
text in which the traditional sources of solidarity have been undermined and peo-
ple are casting about for alternatives.

The problem facing liberal democracies like the United States, then, is that
they have come to be governed not by practical reason channeled through the
public sphere and then into political institutions, but by various forms of techni-
cal rationality, which take ends as given and simply go about pursuing them in the
most efficient way possible.>> How has technical rationality come to replace prac-
tical reason as the coordinating mechanism? The technical rationalities of the
market and the administrative state gradually come to replace spheres of life that
were formerly part of the lifeworld. Regarding the administrative state in particu-
lar, philosopher Jiirgen Habermas describes it as operating according to a techni-
cal rationality of power.?3

The notion of technical rationality does not mean that Habermas thinks the
substance of administration is simply the exercise of power. The point of a wel-
fare state, for example, is not to exercise power over the recipients of welfare, it is
to provide the needy with necessary aid. But the mere existence of an administra-
tive state creates an opportunity for those who wish to dominate by controlling
the bureaucracy. Groups can gain access to the machinery of the administrative
state and then employ the bureaucracy to achieve their private goals. For exam-
ple, whoever wins a presidential election gains control of the administrative state.
Moreover, the administrative state has a tendency to continuously expand its
scope in response to novel problems. But these conditions are not enough to in-
duce a crisis of legitimacy because winning elections and expanding agency pur-
views could occur under the auspices of democratic deliberation.

The real problem emerges when competition over access to the administrative
state comes to replace or preclude steering via deliberation in the public sphere.
The process begins with the creation of a new administrative agency designed to
solve some social problem, perhaps in response to public demand. The new bu-
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reaucracy then starts to implement whatever sort of regulation or welfare services
it was tasked with providing. So far, practical reason is still at least potentially
the guiding force. The question arises, however, as to how to distribute the costs
and benefits of the new regulation or welfare program. Public deliberation is one
means of resolving this question. But now, this deliberation takes place against a
background of power politics. All the parties know that they could, if they chose,
forgo deliberation and attempt to access the administrative state through an exer-
cise of power, an option that was not available in this domain before the creation
of the new agency.

The effect of this backdrop of power politics is to make all the parties to de-
liberation aware of the possibility that deliberation itself could play a role in the
balance of power: any party might decide to forgo deliberating in good faith and
instead attempt to exploit the good faith of others to improve their own bargain-
ing position.># The result, all else equal, is reduced trust between the parties to
deliberation. In light of this reduced trust, parties might want to guard against be-
ing taken advantage of ; the incentive is to work to shore up their own power base.
One side’s improvement of its power position comes at the expense of the other
parties, should discussion turn sour. In other words, one party engaging in mere
preparation for an exercise of power, even if only to resist the power of another,
requires all the other parties to make similar preparations, unless they are willing
to accept areduced chance of accessing the administrative agency should deliber-
ation fail.

Furthermore, the social practice necessary to enable good faith communica-
tion between the parties with regard to managing the win-or-lose logic of power
politics — namely, deliberation in good faith —is precisely the social practice that
the logic of power erodes. And once caught in this progression, it is unclear how
to escape the cycle without forfeiting one’s own chances of achieving victory; in
other words, the only alternative to the competition over power seems to be an in-
strumentally irrational abrogation of power politics, which unless it occurs in the
context of mutual disarmament, would simply make it easier for one’s opponent
to turn from deliberation to power. Indeed, the only way out of this logic would
seem to be forgoing the creation of the new administrative agency entirely. But
this would require whichever party had the power to create the agency in the first
place to forgo the benefits of doing so, and for successors to that initial party to
continue to forgo maximizing the potential benefits of control over the agency for
increasing their own power, thereby reducing their own ability to resist the power
of others. Power politics is a zero-sum game, and one cannot avoid playing by the
rules unless they are willing to acquiesce to potential domination by others.

The outcome of this logic of power politics is that, all else equal, deliberation
becomes increasingly difficult over time. But as noted, deliberation is the only sta-
ble source of legitimacy for social coordination. Taken together, this suggests that
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over time, a particular area of social coordination dominated by power politics
will tend to become less and less legitimate. It will be more and more ditficult for
the parties to a particular sphere of social coordination to come to a mutual un-
derstanding. If parties become unintelligible to one another, then it is easy to see
how affective polarization could take root. To the degree that mutual understand-
ing is lacking, opponents will appear as not just misguided, but as not guided by
reason at all. The problem is that, because deliberation is displaced by technical
rationality, groups are in a sense correct in assessing their opponents as unreason-
able (though they rarely apply the same assessment to themselves). We lack the
resources to use deliberation in the public sphere to assess our common goals, and
therefore our opponents will find us immune to reason. Thus, they will feel forced
to rely on the rationality of power.

Affective polarization, then, is a natural outcome of mutual unintelligibility
between Democrats and Republicans. The reason that social media or geograph-
ic sorting might produce affective polarization is that they serve to reduce mutu-
al intelligibility. This mutual unintelligibility has also arisen alongside a turn to-
ward increasingly pure forms of power politics (such as obstructing Merrick Gar-
land’s appointment to the Supreme Court). Both elites and average citizens feel
less compunction against violating informal norms of civility and restraint (what
political scientists Steven Levitsky and Daniel Ziblatt call “forbearance”).?5 Far
from being like inclement weather, though, the administrative state plays a causal
role in the rise of affective polarization and thereby its own legitimacy crises.

If the problem of affective polarization has its origins in a deteriorating life-
world, then we can say that the legitimacy crises facing the administrative state
are ultimately issues of a deliberative democratic deficit. The point is for the polity
as a whole to be steered via popular deliberation, but this does not mean that we
must replace our current institutions of government with mass deliberative bod-
ies. Instead, we need to evaluate how various parts of the system, even if they are
not directly deliberative themselves, can work together.2 So a deliberative dem-
ocratic deficit does not mean that an administrative state constituted by career
bureaucrats is necessarily inimical to achieving a better system. The question, in-
stead, is how an administrative state can effectively contribute to the deliberative
quality of the system overall.?” A deliberative democratic system would still likely
need to have plenty of sites where actual, face-to-face deliberation occurs, but the
administrative state can contribute to this project without itself being an essen-
tially deliberative democratic institution.

Compare this approach to concerns about a democratic deficit without the de-
liberative modifier, such as have been raised regarding the European Union, and
which seem to undergird concerns regarding the American administrative state.?8
Normally, a democratic deficit exists as a commonsense notion that unelected of-
ficials present a problem for the legitimacy of a given political institution. But it is
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possible to have a standard democratic deficit and not a deliberative democratic
deficit, and vice versa. Mere elections are inadequate to produce legitimacy, pre-
cisely because, as contests of political power, they can present a means of crowd-
ing out deliberation. And in contrast, one could well be concerned that a form of
democracy without elections is not really democracy at all, no matter how delib-
erative, if the relationship between citizens and the government in such a situa-
tion is too attenuated.

To see this, consider that not all the components of a jury trial are deliberative.
The process uses an antagonistic relationship between the lawyers to promote de-
liberative ends in the process as a whole. Lawyers are obligated to try to defeat
their opponents by any legal means. Yet this central antagonism is controlled by
the judge, setting limits on the contest and thereby ensuring that the consensus-
generating device of the jury itself is not corrupted by the unfettered desire of
both parties to win. The jury itself must reach consensus on what to do, and it
can come to compromise solutions when faced with multiple charges or making
sentencing proposals. A successful jury trial, then, employs adversarial means to
produce a deliberative end.

Yet even with the institutions of a judge and jury in place, not to mention hun-
dreds of years of practice in the conduct of jury trials, it is still not uncommon for
the institution to “get it wrong.”*9 We should be dubious, then, that the political
system, which is vastly more complex, does not face similar problems. This does
not mean that the Constitution is not an impressive achievement, nor that it is un-
necessary, but it is to suggest that its organizational capacities have been stretched
to their limits over the course of its nearly 250 years. In other words, the Consti-
tution is necessary, but likely not sufficient, to ensure that American politics is a
deliberative system. The existence of legitimacy crises not only for the adminis-
trative state but also for American democracy suggests that, indeed, the antago-
nistic technical rationalities of competition over power and money are not well
managed, and that major reform may be necessary.

The anti-administrative state position subordinates deliberation to democ-
racy, while the pro-administrative state position subordinates democracy to de-
liberation. The problem is that unless we have both deliberation and democra-
cy, legitimacy crises will recur and escalate over time. The third, “pragmatic” ap-
proach attempts to balance democracy and deliberation, but conceives of them in
zero-sum terms, rather than as mutually constitutive. What is needed, then, is a
specifically deliberative democratic solution to the problem of the specifically de-
liberative democratic deficit.

icro”-techniques of deliberative democracy are already being applied

in public administration, though usually as a temporary and substan-
tively bounded experiment. We briefly assess their record and recom-
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mend that administrative agencies consider making them a more consistent com-
ponent of the policy-making process. In addition, we argue that these microlevel
deliberations can come to serve a macrolevel function in addition to their direct
benefits. Just as jury trials enable citizens to better understand and appreciate the
workings of the judiciary, so too can microdeliberations aid the cause of civic ed-
ucation. In addition to contributing to a better understanding of the administra-
tive state, widespread participation in the conduct of governance could provide a
countervailing force against affective polarization. Finally, because affective po-
larization is exacerbated by the winner-take-all nature of access to control over
the administrative state, we recommend applying the institutional attributes that
characterize “independent” federal agencies more broadly within the administra-
tive state. Independent agencies carry several institutional features that insulate
them from control by any presidential administration and enforce consensus de-
cision rules within the agency itself, both of which can be helpful means of avoid-
ing the pernicious logic of power politics.

Techniques such as citizen assemblies, participatory budgeting, deliberative
town halls, policy juries, and deliberative polling have been employed around
the world in a variety of political contexts.3° What primarily ties these different
approaches together is that they consist of discrete deliberations among specific
people; it is in this sense that they are microtechniques of deliberative democra-
cy. That is, these techniques attempt to implement deliberation in its most direct
form — namely, discussion among citizens on some particular issue — with the aim
of replacing the capture of administrative agency policy-making by elites and in-
terest groups with “capture” by considered public opinion. In this way, current
efforts at implementing deliberative democracy can be seen as an effective sup-
plement to the institution of “notice and comment,” which was meant to expand
public access to administration but mostly served organized interests.

These techniques have been quite successful in several respects.3! First, it
seems as though achieving “real” deliberation is not only possible, but not par-
ticularly difficult with proper planning. Second, when placed in deliberative sit-
uations, citizens routinely manage to outperform the expectations of some of de-
liberative democracy’s more pessimistic critics. Participants typically manage to
behave civilly and reasonably, and grasp complex issues when aided by experts.
And even if they cannot reach a full consensus, participants typically report that
they view the final difference of opinion as a matter of legitimate disagreement
between reasonable parties rather than falling prey to the logic of affective po-
larization. Third, the final consensus (or informed dissensus) of deliberation has
proven useful to those political institutions that have employed such techniques:
for example, the final budgets produced by participatory budgeting processes
function well and gain widespread support, and both elected officials and their
constituents who participate in deliberative town halls report high satisfaction
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with the proceedings. Deliberative democratic techniques have produced valu-
able results for participants, the public at large, and political elites. Nevertheless,
we do not dwell on these outcomes here because they have been extensively treat-
ed elsewhere.

Rather, our argument is that their value may well extend beyond these known
benefits. We can also employ them as a form of civic education, with the goal of
providing a countervailing force against the logic of power politics and affective
polarization. Such techniques could help citizens to appreciate how difficult the
actual conduct and implementation of politics and policy are. By participating in
the actual process of government, even if only in a limited way, individuals can
come to see that politics is difficult, and that power is not as easy to wield over
one’s opponents as it might initially seem to a casual observer. For this to work,
there needs to be something like mass participation in deliberation, and at a fre-
quent enough rate to serve as an effective countervailing force against the logic of
power politics. The point here is how deliberation benefits citizens directly, rather
than how it can be used to better connect citizens with political elites, as valuable
as that might be as well.

The administrative state would serve well as the site for this kind of large-scale
institutionalization of deliberation. First, the administrative state is where most
actual policy-making takes place, not to mention where such policies are applied
to real world situations. Furthermore, the administrative state has resources in
terms of personnel and physical infrastructure that other components of Ameri-
can government lack; the Supreme Court, for example, simply could not support
large-scale deliberative institutions. Hard questions remain, of course. In particu-
lar, we need to consider how to fund and staff deliberations at the necessary scale
and, further, how to encourage mass participation itself (few people think they
will enjoy jury duty, after all). But the possible benefits of expanding deliberation
should not be ignored, both in terms of making compromise more likely, and as a
means of directly attacking affective polarization.

Asnoted above, affective polarization becomes especially pernicious when one
or both opponents think they can come to dominate the other side, rather than
merely wishing that they could do so. The possibility of achieving such a sweep-
ing political victory is, of course, encouraged by politicians. Part of the solution
is to help citizens better evaluate these kinds of claims via civic education. But
another institutional response is to actively work to weaken the kind of winner-
take-all decision rules that make a total victory seem possible. Winning an elec-
tion and “winning” the overall contest with the opposing side in society are two
quite different things, but the possibility of the former can make it easier to think
that the latter is within reach. The problem is that we then simply contribute to
greater affective polarization and a more fragmented lifeworld. Nor are the poli-
cies generated through this process particularly effective, precisely because barely
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winning with regard to one majoritarian decision rule suggests that it is likely that
one will not win the next contest decided by that rule, an outcome that could see
the reversal of all of one side’s policies in favor of one’s opponent’s policies. This
is what we have seen, for instance, with regard to recent executive orders.3* Long-
term policy planning is quite difficult when a new party gains something like total
institutional control.

To solve these two problems we propose the expansion of a particular insti-
tutional form: so-called independent agencies. Such agencies are already widely
used in American government, with the Federal Reserve system presenting the
most obvious example. These institutions vary in their structure, but they tend to
share certain features that both insulate them from the effects of winner-take-all
decision rules (in this case, presidential elections), and enforce compromise or
consensus decision-making within the agency itself.

With regard to dampening the lurches of the administrative state, there are two
relevant institutional features of independent agencies. First, they tend to be run
by boards consisting of several individuals, rather than a single appointed figure
like a cabinet secretary.33 Furthermore, the people serving on these boards are typ-
ically not all appointed by any single administration. Second, the board members
tend to be removable by the president only for cause. Thus, a president cannot
simply sweep into office and “clean house” at independent agencies like the Fed-
eral Reserve or the National Labor Relations Board. However, this is not the same
as insulating independent agencies from politics, which would itself raise ques-
tions of legitimacy among those who reasonably worry about normal democratic
deficits. Board members do not form a body like the Supreme Court, with life-
time appointments and removal only viaimpeachment; they are therefore subject
to some of the same pressures as elected officials. The point is not to excise poli-
tics from the practice of administration, but to reduce the role of a particular kind
of political contest that takes the form of winner-take-all decision rules. Indeed,
in contrast with the Federal Reserve, the purpose of these “deliberative” boards
would be less to ensure technocratic expertise, and more to ensure that consid-
ered public opinion receives due weight in the conduct of administration.

The second important feature of independent boards is that they tend to re-
quire some sort of consensus to make decisions. The goal is to ensure that enough
members of a board agree on a particular policy or decision that at least one board
member previously appointed by the opposing party is involved. Of course, some
decisions may require something closer to unanimity, though the closer one gets
to unanimity, the more likely a deadlock becomes. This is especially true since the
board members at independent agencies serve as their full-time jobs, unlike in the
case of a jury where its participants generally want to get the process over with so
they can go back to their normal lives. The point here is to reduce the benefits of
victory and the costs of defeat with regard to presidential elections.
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Of course, not all administrative agencies are good candidates for this kind of
institutional form. Perhaps the Department of State, for example, would be better
organized as an extension of the president’s will. But the Department of State is
relatively unusual in this regard, and even there, while a full transformation into
an independent agency is a poor idea, the incorporation of such boards into the
agency at a lower level might well be helpful. For instance, we might think that
presidents should be able to determine their own foreign policy, but should not
be able to simply remove the United States from its international obligations at
will. Some agencies, however, do seem amenable to a more thoroughgoing trans-
formation into independent bodies: the Environmental Protection Agency (EPA),
for instance, is often a site for policy whiplash between Democratic and Republi-
can administrations, though losing direct control over the EPA does not seem to
carry problematic implications for the president’s powers in an emergency as the
executive. It is worth considering, then, that the full transformation of an agency
like the EPA into an independent agency would have beneficial consequences in
attenuating the logic of power politics.

Of course, these changes, while in one sense radical, would not be enough on
their own to eliminate legitimacy crises for the administrative state. But in com-
bination with our other institutional suggestions, we hope that we have shown
how the administrative state could play an important role in resuscitating a public
sphere damaged by the affective polarization that the rise of the administrative
state itself has driven.
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Avolatile series of presidential transitions has only intensifiedthe century-long con-
flict between progressive defenders and conservative critics of the administrative
state. Yet neither side has adequately confronted the fact that the growth of uncer-
tainty and the corresponding spread of guidance — a kind of provisional “rule” that
invites its own revision — mark a break in the development of the administrative
state as significantas the rise of notice-and-comment rulemaking in the 1960s and
1970s. Whereas rulemaking corrected social shortsightedness by enlisting science
in the service of lawful administration, guidance acknowledges that both science
and law are in need of continual correction. Administrative law has the resources
to ensure that the provisionality of guidance does not lead to the abuses that con-
servatives fear. But to deploy those resources — and to carry through the reforms of
administrative organization that are their natural complement — progressives must
rethink their commitments to judicial deference to administrative authority and ad-
ministrative deference to presidential authority, commitments on which the progres-
sive defense of the administrative state currently depends.

n an interregnum, as the old order subsides and the new order struggles for

definition and recognition, debate is often Janus-faced: now looking back-

ward in an anguished attempt to save the receding world or put it in its best
light; now looking forward to make the most of the possibilities for renewal that
the emergent world affords. Such is the situation in American administrative
law today. Under pressure for decades, the vulnerabilities of the administrative
state were cast in harsh relief by the electoral victory of Donald Trump. This vic-
tory helped reveal and accelerate the erosion of public confidence in traditional
models of growth and social mobility, the institutions of government, and the
governing elite. The return of the White House to Democratic control will do lit-
tle to abate this erosion. Within the legal academy and the federal judiciary, the
long-smoldering debate between progressives and libertarian-minded conserva-
tives over the New Deal legacy has burst into flames. Progressives defend current
arrangements — and the internal operations of the administrative state in particu-
lar — as harmonizing professional expertise, energetic presidential direction, and

© 2021 by the American Academy of Arts & Sciences

188 Published under a Creative Commons Attribution-
NonCommercial 4.0 International (CC BY-NC 4.0) license
https://doi.org/10.1162/DAED_a_01867



Jeremy Kessler & Charles Sabel

the rule of law. Their opponents see an autonomous administrative state, largely
playing by the rules that administrators have created for themselves, as a growing
threat to the balance of judicial authority, legislative sovereignty, and presiden-
tial democracy on which constitutional freedoms depend. This debate can be so
absorbing that its participants —losing sight of the mixture of achievements and
shortcomings that make the actual administrative state a vexation, but perhaps a
tolerable one, for the public — come to suspect that but for the machinations of the
other side, there would be no real problem at all.

But alongside this first debate is a second, focused resolutely, yet without fan-
fare, on what administrative law can or should become. Its point of departure is
the growing importance of uncertainty — the inability to anticipate future states
of the world with enough confidence to assign them probabilities — to adminis-
trative decision-making. As is often the case in the early stages of epochal change,
there is little attempt to give precise definition to the shift in progress, measure
its extent, or explain its causes. Instead we are confronted with arresting descrip-
tions of new developments, counterintuitive to the world we thought we knew
and inexplicable but for the postulated break with the past.’

For one leading commentator, Adrian Vermeule, the rise of uncertainty turns
many substantive decisions into “coin flips,” foreclosing the reasoned ranking of
alternatives or “firstorder” reason-giving that makes administrative decisions or-
derly and intelligible to reviewing courts. Outcomes will depend on “second or-
der” considerations having nothing to do with the law, such as the determination
that, right now, any decision is better than none, or that one policy is more easily
administrable than equally imperfect alternatives.> Judges, recognizing this limit,
should - and, more often than not, do — defer broadly to administrative discretion
rather than futilely interrogate administrative actions that cannot be justified on
conventional grounds. For Vermeule, a strong administrative state, freed by the
judges themselves of all but the most minimal judicial check, is indispensable for
realizing the popular will in otherwise uncertain times. That such a state does not
conform to liberal democratic norms is no loss for Vermeule; that it invites domi-
nation by strong, popular leaders is if anything a gain.

For administrative law scholar Nicholas Parrillo, by contrast, the effect of un-
certainty on the administrative state has been the “oceanic” spread of guidance:
a provisional form of regulation that tentatively advises private parties and public
officials about how an agency intends to exercise its discretion or interpret its le-
gal authorities.3 In issuing guidance, an agency can give regulated entities an un-
derstanding of what compliance means right now, without committing itself to
what will be required of regulated entities in the near future, should conditions
change or new facts come to light. The public and private practitioners whose
views inform Parrillo’s account regard guidance as “essential to their missions.”
A former senior Food and Drug Administration official “cannot imagine a world
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without guidance”; according to one current Environmental Protection Agency
official, guidance is “the bread and butter of agency practice.”*

But just as a firm, having achieved economies of scale for efficiency reasons,
may use its size to compete unfairly, so Parrillo finds that the use of guidance as
a legitimate response to uncertainty can open the way to abuse. To advance their
own institutional interests or win the favor of particular constituents, administra-
tors may use guidance too flexibly, avoiding the procedural burdens that normally
must be assumed to change policy, and frustrating the consistency required by the
rule of law. Or administrators may use guidance too inflexibly, knowing that, once
issued, guidance creates de facto legal obligations and permissions, and thus as a
practical matter can regulate with the force of law while again evading the proce-
dures normally required to do so — and often judicial scrutiny as well.

For Parrillo, judicial efforts to winnow the good uses of guidance from the bad
have reached their limit. If guidance is to serve as an adaptive response to uncer-
tainty while limiting the risks of abuse, the administrative state should itself be
reformed to further develop the institutional capacity for continuous but lawful
adjustment to change and variety. Parrillo calls this capacity “principled flexi-
bility”: a method of decision-making in which requests for the revision of guid-
ance are easily made (reducing the risk of expedient compliance by habit) and
exposed to appropriate discussion within the agency and its public (reducing the
risks of clientelism). Principled flexibility implies an innovation in administra-
tion, already visible in some agencies, that connects front-line decision-makers
with their superiors, on the one side, and regulatory parties and beneficiaries, on
the other, to ensure an integration of rule-application (or enforcement), rule-mak-
ing, and rule-revision that conforms to the public interest and the rule of law, not
simply to the self-interest of an agency as an organization or its lobbies.

Neither Vermeule’s nor Parrillo’s views provide anything approaching a
comprehensive vision of a future administrative state, nor were they intended to
do so. In important ways, they are in error. But they do clear a path to exploring
how, in response to deep changes in the very circumstances of decision-making,
administration has begun to purposefully adapt, and might well emerge from
the interregnum better equipped to meet, effectively and legitimately, the de-
mands of a volatile world. That is the path that we follow and try to extend in
this essay.

We begin with the premise that the growing reliance on guidance —a kind of
provisional “rule” that invites its own revision or qualification — marks a break in
the development of the administrative state on the order of the transition from
regulation by case-by-case adjudication to regulation by notice-and-comment
rulemaking in the 1960s and 1970s. Where rulemaking aimed to correct social
shortsightedness by applying science in the service of lawful administration,
guidance - sprung from uncertainty — enables administration in the public inter-
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est when both science and law are recognized as themselves in need of continual
correction. Guidance is the kind of law that uncertainty admits.

The centrality of guidance to contemporary administration, in turn, calls into
question politically progressive defenses of the administrative state. These de-
fenses ground the legality and legitimacy of administrative decision-making in
the technical authority of professional administrators and the democratic author-
ity of their political superiors, two forms of authority that are harmonized and
largely self-disciplined by internally generated hierarchical norms, which also
serve as a shield against intrusive judicial review. Today, such deference to au-
thority and hierarchy seems incautious, even reckless. Even when understood as
a strategic bargain, necessary to protect the autonomy of the administrative state
from a judiciary suspected, often rightly, of congenital animosity to administra-
tion itself, the progressive defense resembles a pact with the devil.

The emerging law of guidance, and the reality of uncertainty to which it re-
sponds, points toward a different, and more defensible, conception of the adminis-
trative state, one that is aware of its own fallibility, that routinely invites challenges
toits technical and political authority, and that continually responds to these chal-
lenges with reasons that are legible to the courts and to the public at large.

This is an essay in reinterpretation, and exploratory reinterpretation at that.
Few if any of the observations or references to empirical developments are origi-
nal to us. What is different is the perspective. Most commentators, and especial-
ly the ones from whom we have learned the most, strive to fit guidance within
an overarching structure of mutually reinforcing doctrinal and organizational el-
ements: the traditional administrative state, put in its best light. When the fit is
awkward, the commentators, as the excellent lawyers they are, explain the dis-
crepancy while preserving the structure. We see the same incongruities and ask
instead if they might not prefigure a new frame and, if so, how elements of a re-
configured administrative state might fit into it. We go just far enough in that di-
rection, we hope, to suggest the plausibility of switching figure and ground.

hough we want to show that the increase in uncertainty puts tectonic
pressure on the administrative state, we begin by arguing that legal rea-
soning, of the kind familiar to appellate courts, does not run out under
uncertainty. In suggesting otherwise, Vermeule adopts the vantage point of the
lone judge or administrator, deciding cases on the basis of records whose quality
gradually degrades as new and puzzling circumstances arise, beyond the range of
current understanding. When familiar sources of evidence become less reliable or
irrelevant, the only way to decide is by tossing a coin or appealing to second-order
reasons.
But uncertainty does not come to agencies in isolated instances or as a gath-
ering nebulosity that defeats understanding. It arrives as a trickle, then a stream,
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and then a flood of indications that new approaches are needed. Often it is the
agency itself that makes the limits of knowledge manifest and actionable, by pro-
posing to set a standard at or beyond the frontier of technology and, in doing so,
calling attention to the uncertainty that must be overcome to make compliance
eventually possible. Either in response to puzzling novelty or as part of a deliber-
ate effort to press beyond the known, the agency actively seeks the cooperation of
all the actors in a position to learn a way through uncertainty. Such cooperation
is likely to be forthcoming as regulators, regulated entities, and the beneficiaries
of regulation, jointly ignorant of the risks they may face, share a vulnerability that
can motivate joint action.>

There should be nothing surprising in such a reaction. We expect the rational
actor, facing uncertainty, to inquire after further information the better to direct
action. Nor should it be surprising, however, that organizing such inquiry is eas-
ier said than done. Ideally, when decisions are reversible and information is easi-
ly available, action and inquiry can proceed together, so that initial decisions are
corrected without loss in light of later knowledge, even if, that too, remains provi-
sional. In fact, information is typically costly to acquire — not least because at the
outset of inquiry it is not clear what needs to be known — and decisions can turn
urgent and irreversible. Furthermore, inquiry can and from time to time does fail,
though failure does not discredit the enterprise as a whole, any more than science
as a whole is discredited by its reverses. In practice, what is called for in the face
of uncertainty is “measured action,” in which each step is intended to inform the
next.® We can think of measured action as straddling the boundary between first-
and second-order reasons, or, rather, devising by second-order considerations the
means for enabling first-order choosing. Reducing administration to a choice be-
tween first- and second-order decision-making ignores the core of what adminis-
trators do.

A prerequisite of measured action in regulatory settings is the formation of
regimes that signal when and where further inquiry is opportune or urgent, and
when additional measures must be taken to further defer final decision or to act
decisively.” Regimes directed to this purpose arise, for example, when regulators:
induce monitoring of ecosystems for the protection of particular species or the
environment generally; mandate extensive reporting of the failures or side ef-
fects of products authorized for sale to detect latent hazards; or organize infor-
mation-pooling to set or reset (technology-forcing) limits on permissible levels of
pollution as knowledge of what counts as dangerous exposure to the pollutant, the
technologies of pollution control, and the costs of the latter change rapidly and
unpredictably.® Often resource constraints hamper formation of these regimes;
sometimes their operation is frustrated by raw conflicts of interest or the very ri-
gidities of administrative law that we will discuss in relation to guidance.? In the
best cases, such regimes allow the agency to cooperate with outside actors — firms,
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NGOs, property owners, other public bodies-to learn what can be known;
together they find a way through uncertainty that none could have found alone.

Are the reasons given to explain and justify the choice of a particular variant
of this kind of rulemaking process, or to evaluate its performance with regard to
a given outcome, unintelligible to lawyers generally, and especially to courts? It is
hard to see why. Evaluation of first-order reason-giving will focus on the validity
of the process by which reasons are produced, because it is easier for outsiders to
judge the suitability of the decision-making process than the substance of an ar-
cane decision. Such outsiders can be expected to ask: Has there been an effort to
canvas all the available evidence ? Have competing views been considered and, as
needed, reconsidered? Were channels left open for the easy registration of dis-
sent ? Evaluation of the suitability of an information-gathering regime under un-
certainty will focus on process in the same way.

In administrative law, this kind of interrogation of the reasoned quality of
decision-making has since the 1970s been associated with “hard-look” judicial re-
view or, more helpfully, process review, to distinguish it from judicial review of
agency conformity to required procedures, or of the overall adequacy of some reg-
ulatory output.'® As its name suggests, hard-look review requires an agency to as-
sure that it has given searching consideration to relevant alternatives. From the
first, this check on the conformity of the chain of administrative decision-making
to aminimum standard of rationality has been understood to include the agency’s
response to uncertainty. Perhaps the best statement of the requirements of process
review, the D.C. Circuit’s 1974 opinion in Industrial Union Department, AFL-CIO v.
Hodgson, held that when an administrator is “obliged to make policy judgments
where no factual certainties exist or where facts alone do not provide the answer,
he should so state and go on to identify the considerations he found persuasive.”**

Courts are thus equipped to interrogate agency management of monitoring re-
gimes. Indeed, many of the cases that courts hear in which first-order reasons are
insufficient, leaving the agency to decide by coin toss or appeal to second-order
reasons, arise from the failure of a poorly designed or carelessly operated infor-
mation-gathering system, with the judge called on to evaluate the legal and prac-
tical merits of competing remedies. The question before the court (including in
many of the cases Vermeule cites to illustrate his view of reason-giving under un-
certainty) is not only what the agency should do given that it does not have the
information needed to decide, but rather how it got into this situation in the first
place, and what to do about that.** We are not suggesting that lawyers or courts,
by asking such questions, should take the lead in designing the agency process of
decision-making under uncertainty any more than they currently do. Our point is
only that there is nothing alien to the legal mind in judging the sufficiency of an
agency process against criteria no more or less vague than those used to evaluate
the adequacy of administrative decision-making under more familiar conditions.
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s public and private administrators come to appreciate that they are

working under conditions of real uncertainty, they will seek whenever

possible to make provisional decisions, learn quickly from them, and re-
vise accordingly. They will use guidance, a form of administrative action defined
by its provisionality. Guidance is an extraordinarily heterogeneous category, com-
prising all those written documents that administrators issue to inform their own
staff and the public at large about how they currently understand and intend to
enforce their legal authorities, whether derived from congressional statute or
prior administrative regulation. As Parrillo notes, guidance comes in countless
forms - “advisories, circulars, bulletins, memos, interpretive letters, enforcement
manuals, fact sheets, FAQs, highlights, you name it” — and is nowhere systemati-
cally collected. As a rough estimate, the number of pages of guidance that agen-
cies produce “dwarf[s] that of actual regulations by a factor of twenty, forty, or
even two hundred.”3

Formally, the signal feature of guidance is its provisionality. Agency rules are
generally issued and amended by means of a costly and time-consuming process,
called “notice-and-comment” or “legislative” rulemaking, in which the agency
must elaborately explain its purposes, expose its evidence-gathering and delibera-
tion to public scrutiny, and explain its reactions to criticism. Guidance, in contrast,
can be issued and amended quickly, with little if any formal process.'4 Because of
this informality, guidance lacks “the force of law” and thus “the power to bind”
private parties characteristic of agency rules. Guidance is, formally, “only a sug-
gestion —a mere tentative announcement of the agency’s current thinking about
what to do in individual adjudicatory or enforcement proceedings, not something
the agency will follow in an automatic, ironclad manner as it would a legislative
rule.”®> As such, guidance not only permits but demands flexibility: “If a partic-
ular individual or firm wants to do something (or wants the agency to do some-
thing) that is different than what the guidance suggests, the agency is supposed to
give fair consideration to that alternative approach.”¢ Similarly, while an agency
may choose to depart from its guidance without formal process, it should in prin-
ciple give a reasoned explanation for such departures.’” Understood in this way,
guidance is a tool for measured action.

Yet government-by-guidance has provoked significant legal controversy, for
at least three related reasons.'8 First, as notice-and-comment rulemaking became
accepted as the paradigmatic mode of administrative rulemaking, the less pro-
cedurally onerous issuance of guidance began to strike some scholars, litigants,
and judges as a potential cheat. As Justice Elena Kagan put it during an oral argu-
ment in 2015, this is the recurrent concern that “agencies more and more are us-
ing interpretive rules and are using guidance documents to make law and that...
it is essentially an end run around the notice and comment provisions.”'? A sec-
ond, related fear is that because the provisionality of guidance documents makes
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them difficult to challenge in court, agencies can use guidance to evade not only
the pre-issuance notice-and-comment process but also post-issuance judicial re-
view as well.2° A final concern relates to the proliferation of doctrinal deference to
agencies’ interpretation of their statutory mandates and prior regulations. Critics
warn that such deference perversely shelters agency interpretations announced
in guidance documents from judicial scrutiny, even though they do not reflect the
deliberation and evidence-gathering required by the notice-and-comment pro-
cess or by formal agency adjudication.*

Underlying these technical legal objections are deeper normative concerns
about the relationship of regulation as “current thinking” to conventional forms
of legal authority - legislative, executive, and judicial - that help to explain why
guidance continues to bedevil American courts and legal commentators. Guid-
ance, unlike notice-and-comment rules, cannot be seen as analogous to and di-
rectly descended from legislation as a natural outgrowth of the constitution-
al order. But neither does guidance have the finality that marks the culmination
of lawful executive or judicial action. Unlike prosecutorial indictments and ad-
ministrative enforcement actions, it does not purport to represent the executive
branch’s determination that a particular private party has violated the law; unlike
administrative orders and judicial decisions, it is not an assessment of the guilt or
liability of an accused party. Guidance is always ripening into a conclusive deci-
sion, but it is never ripe; for this reason, unlike administrative rules and orders, it
is not reviewable by the courts as a matter of course.

In the paradigmatic forms of legal decision, the ultimate decision-maker is the
agent of a constitutional principal - the legislature, the executive, the judiciary —
or one of the constitutional principals themselves. Each of the latter is in turn ul-
timately the agent of the popular sovereign. In general, a principal sets the frame-
work within which decisions are made and reviews an agent’s actions for con-
formity to its intent. With guidance, and under uncertainty generally, this prin-
cipal-agent relation breaks down. The framework for decision-making becomes
indistinct as the field of possible actions and the criteria for evaluating them be-
come less and less determinate, especially as seen, by the principal, from afar. The
diligent administrative “agent,” in dialogue with external actors (regulated par-
ties and regulatory beneficiaries) as much as or more than with internal superiors,
is as likely to make decisions presuming new frameworks as to apply old ones.
Accordingly, the same circumstances that make guidance inherently provisional
make it inherently refractory to the forms of control that traditionally confer legal
validity and democratic legitimacy. To the extent that guidance regimes increas-
ingly reflect ongoing collaboration among a hierarchically diverse group of public
and private actors, the content and legal effect of guidance at any given moment
will have an increasingly attenuated (or at least increasingly uncertain) relation-
ship to legislative mandates, presidential directives, or judicial orders. However
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scholastic or opportunistic debates about the legality and legitimacy of guidance
can be, they articulate a very real problem: whether liberal democratic societ-
ies are capable of managing uncertainty without reinterpreting what it means to
make law, and the values that underpin lawmaking, when law itself must often be
provisional.

Well-established groups of practitioners in and around the agencies, antici-
pating our own approach, have over the years proposed working solutions to this
problem, devising new standards by which guidance regimes can be developed
with principled flexibility in mind, while remaining legible to courts and the pub-
lic atlarge. The practitioners’ understandings are reflected in a variety of “institu-
tional pronouncements” — by the American Bar Association, the Administrative
Conference of the United States, and guidance about guidance produced by the
agencies themselves —which describe the sorts of reasons that agencies should
be prepared to give to regulated parties, regulatory beneficiaries, and the courts
whenever they depart from or adhere to a practice or norm established by prior
guidance documents.?* Like the commentators who refer approvingly to their
views, the practitioners have no broad program of reform. But it is worth noting
that, since the 1990s, successive cohorts have been at the forefront of such stan-
dard-setting, not resistant to it — as conservative fears about the widespread abuse
of guidance might lead one to conclude.

Many liberal and left-leaning scholars, meanwhile, are so intent on defending
the administrative state — conceived along midcentury lines - from conservative
rollback that they are insufficiently attentive to the accumulating innovations in
practice that might provide resources for responding to real deficienciesin the le-
gality and legitimacy of administrative decision-making. Preoccupied with pres-
ervation, the progressive defense of the administrative state has given rise to an
organizational and doctrinal synthesis of the governance mechanisms - agency
expertise, presidential oversight, judicial deference —that, taken together, argu-
ably legitimate in a novel and compelling way the traditional, and implicitly un-
changing, forms of administrative governance. Below, we present this interpreta-
tion of administrative law and indicate its shortcomings as a framework for mea-
sured action under uncertainty.

he progressive synthesis is our name for a constellation of arguments that

ground administrative legality and legitimacy in external political con-

trol — presidential control in particular—and internal professionalism.
This synthesis is the product of historical evolution, in which elements with dif-
ferent origins co-evolve, in the manner of the components of what would become
the human eye, as they are enlisted into the service of a common function. Like
all evolutionary stories, it has a “just so” aspect. We present it as a fully integrated
whole to highlight its basic institutional and doctrinal commitments.?3
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Here, in outline, are the essentials: Externally, or at the outer boundary of the
administrative state, Congress delegates authority to administrative agencies and
the president directs how agencies wield it. Internally, this authority triggers pro-
cesses of deliberation and decision conforming to the professional habits and
norms of the scientific and legal experts who work within individual adminis-
trative agencies and supervisory institutions, such as the Office of Management
and Budget (OMB). Thanks to this layer of professional mediation, the ultimate
expression of congressionally delegated and presidentially directed authority —
administrative decisions — can be expected, most of the time, to be both scientif-
ically rational and legally valid. Energetic and continuing presidential direction,
meanwhile, ensures that administration is not frustrated by the bureaucratic tor-
por and rivalry common to large organizations, and that decisions have the nec-
essary democratic pedigree, even when they are far removed, in time and effect,
from what Congress might have contemplated when first delegating authority to
a particular agency.4

The synthesis of presidentialism and professionalism is effected by and em-
bodied in internal administrative law: a body of norms, growing out of the prac-
tice of administration itself, that harmonizes the demands of political will, legal
regularity, and scientific rationality. In the progressive account, internal adminis-
trative law is hierarchical: within agencies, it subordinates lower-level decision-
making to higher-level review, with the head of the agency as the ultimate author-
ity; within the executive branch, it subordinates agencies to the direction of the
president. Institutionally, the routine operation of these nested hierarchies is po-
liced by super- or meta-agencies — such as the OMB and, within it, the Office of
Information and Regulatory Affairs — housed within the Executive Office of the
President.?>

Because presidentialism and professionalism continually imbue administra-
tive decisions with democratic legitimacy, legal validity, and scientific rational-
ity, courts lose their centrality as the guardians of the constitutional conformity
of the administrative state. Partisans of the progressive synthesis rarely disclaim
the virtues of judicial review altogether, but they focus on its vices: the tendency
of courts to subordinate the rationality of the administrative process to their own
professional and political preferences. These limits warrant a general policy of ju-
dicial deference to administrative decision-making. More often than not, courts
should avoid reviewing administrative decisions at all; when review is called for,
courts should defer to administrators’ expert views of the meaning of the laws
their decisions implement, the procedures that were necessary to get the job done,
and the evidentiary and policy rationales for deciding one way or another.

Whatever its merits as a response to anti-administrative attacks, the progres-
sive synthesis is deficientin important ways. First, it is conceptually incomplete, if
not incoherent. As has been manifest since the New Deal, decision-making by po-
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litical directive and decision-making by expertise proceed by ditferent methods.
They may reach the same or compatible solutions, but they may not. The synthe-
sis provides no process or principles for systematically reconciling them. Instead,
following the promptings of doctrine, it assumes that both can be exchanged into
the common currency of hierarchy and made interchangeable. But as the count-
less conflicts between the previous administration and the professional staffs of
the agencies attest, the reality is otherwise. In fact, courts are routinely called on
to decide whether, in a particular case, deference is owed to hierarchical authority
of one kind or another, political or professional. Familiar tensions are recast, not
overcome.?®

These tensions point to a second and politically salient defect of the synthesis:
its limited resources for responding to presidential overreach. For the progressive
synthesis, the chief threat to constitutional democracy continues to be, as it has
been since the New Deal, a conservative judiciary and, more generally, the frus-
tration of decisive and synoptic leadership, whatever its origin. Expansive defense
of doctrines of judicial deference to administrative hierarchy responds to the first
danger, while defense of the authority of the Executive Office of the President to
supervise, coordinate, and direct decision-making across the administrative state
responds to the second. But when the corrective of an empowered White House
itself becomes a threat — perhaps the threat — to democratic, lawful, and effective
administration, these responses become worse than useless.

A third deficiency goes to the inadequacy of the progressive synthesis as a re-
sponse to uncertainty. The synthesis validates authority in its various forms while
seeking to coordinate their exercise. Uncertainty calls authority in all its forms
into question. It does not, to be sure, simply devalue expertise or political leader-
ship. But it emphasizes the role of the expert and the political leader as organizers
of open-ended inquiry, rather than as repositories of tried-and-true solutions that
must merely be adapted to new contexts.

f not by the progressive synthesis, how then can administrative law help make

professional expertise and political control usefully commensurate, in ways

that improve the capacity of the administrative state to respond to uncertain-
ty, conform it to minimal liberal democratic norms, and limit the dangers of pres-
idential overreach? We offer a provisional answer to this question in the form of
an alternative doctrinal program and a reminder of the fundamental need for or-
ganizational reform.

Our programmatic alternative treats uncertainty not simply as a challenge to
be met, but as a guide. Uncertainty is the great leveler. In revealing the limits of
current knowledge, it limits the claims of authority — all forms of secular authori-
ty at least — and presses authorities of all sorts into a more orless open inquiry that
continually updates the nature of a given problem and its provisional solutions.
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Such inquiry, moreover, regularly brings to light the interdependence of dispa-
rate types of authority, as political action is found to have technical prerequisites
and vice versa. Forms of administrative law and organization that improve the
quality of reason-giving and exchange between the political and technical author-
ities, and enable courts and the public to better judge these authorities’ respective
claims, make the administrative state more effective in responding to uncertainty
and more likely to respect core liberal democratic norms in doing so.

The alternative program emphasizes that judicial review, despite its suscepti-
bility to ideological capture and prolonged history of anti-administrativism, re-
mains an indispensable tool for resolving conflicts between presidentialism and
professionalism, sociopolitical and sociotechnical reason-giving.?” Current doc-
trine invites litigants and judges to attack guidance as practically binding regula-
tions that should have gone through the notice-and-comment process. We agree
with the progressive view that this doctrine should be reformed, not least to avoid
formalistic maneuvering on all sides that leaves administrative action less suscep-
tible to post-issuance input, learning, and revision on the fly. But we part company
with the progressive synthesis when it comes to the availability and scope of judi-
cial review of guidance.

The traditional argument against the reviewability of guidance begins in pru-
dence but ends in formalism: guidance is said to lack the finality and ripeness nec-
essary for effective and lawful judicial review under the Administrative Procedure
Act (APA), the Constitution, and the common law. The objection to this argument
is that guidance is so well-suited to regulating in an uncertain world precisely be-
cause it encourages participants in the administrative process to act now: to exper-
iment with new technologies and methods of organization, to share information,
and to give reasons why other participants should act differently in light of these
experiments and information exchanges. If a proposed guidance regime is legally
or practically flawed, and that flaw is presently known, it should be presently ad-
dressed. Otherwise, the resulting regime risks discouraging the exploration and
experimentation it is meant to foster.?®

With respect to the scope of judicial review, the progressive synthesis endors-
es and would extend a body of doctrine that focuses on whether guidance doc-
uments are permissible interpretations of preexisting statutory and regulato-
ry provisions. Instead of asking how well-considered, responsive to objections,
and consistent with prior explanations agency reason-giving is, these doctrines
encourage judges to determine only whether administrators are offering mini-
mally reasonable interpretations of the statutory and regulatory provisions that
authorize them to regulate at all.? In recent years, progressives have argued that
this type of reasonable-interpretation inquiry should, in most circumstances, be
as narrow and formalistic as possible; a semantically plausible interpretation — an
excuse that can be understood as excusing —is good enough. This formalism may
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well limit the extent to which judges interpose their own views for those of ad-
ministrators, but it does so at the price of obscuring and thus tolerating or even
encouraging incompetent or self-serving decision-making.

Our alternative program would refocus courts and agencies on what some
commentators have called process review: review of the chain of reasoning that has
led an agency to adopt and maintain a particular guidance regime.3° Such review
asks whether the agency’s decisions in the form of guidance are well-considered,
responsive to objections, and consistent with prior explanations of agency behav-
ior and previously established regulatory presumptions. When an agency departs
from prior explanations or presumptions, or chooses to maintain them despite
objections, process review asks whether the agency has acknowledged its depar-
tures (or refusals to change course) and whether it has given plausible reasons for
its choices. So described, process review is distinct both from procedural review,
which asks whether a guidance document is so impactful that it should have been
issued by more onerous procedures (such as notice-and-comment rulemaking),
and from outcome review, which asks whether a guidance document is substan-
tively reasonable in light of the evidence the agency had at its disposal. The defer-
ential review of an agency’s interpretive choices preferred by progressives is one
kind of outcome review, while the suspicion that agencies use guidance to avoid
notice-and-comment rulemaking frequently leads conservatives and more clas-
sical liberals to advocate an exacting kind of procedural review.3' Process review
steers clear of these extremes and, more importantly, encourages agencies to ac-
knowledge uncertainty and manage it in a reasonable manner.3*

Happily, there are resources in current law that permit judicial review of agen-
cy action under uncertainty to take the form of process review and, in doing so,
improve the quality of administrative reason-giving. One such resource is hard-
look arbitrary and capricious review, the standard that judges apply when review-
ing an agency’s exercise of its policy judgment rather than its interpretive acumen.
While hard-look review can resemble either process or outcome review, depend-
ing on the kinds of questions that a court asks when assessing an agency’s policy
judgment, the canonical hard-look case, Motor Vehicle Manufacturers Association of
the United States v. State Farm Mutual Automobile Insurance (1983 ), nicely exemplifies
the sort of process inquiry we favor.

Another doctrinal resource that already encourages process review is the Skid-
more framework.33 Skidmore instructs judges to give weight to an agency’s legal
interpretation according to “the thoroughness evident in its consideration, the
validity of its reasoning, its consistency with earlier and later pronouncements,
and all those factors which give it power to persuade.”34 Subsequent doctrinal de-
velopments significantly narrowed the reach of Skidmore in favor of more hierar-
chically minded, formalistic, and deferential standards, such as Chevron (which
directs judges to accept facially reasonable interpretations of an agency’s ambig-
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uous statutory mandates) and Auer (which directs judges to accept facially rea-
sonable interpretations of an agency’s own ambiguous regulations). These latter
standards are today most vociferously defended by progressives. Recently, how-
ever, judges and scholars from across the political spectrum have begun to explore
the possibilities of Skidmore anew.3

In the 2018 Kisor decision, Justice Elena Kagan, whose defense of Clintonian
presidential administration has become a keystone of progressive thinking, wrote
an opinion narrowing the scope of Auer deference, much to the disappointment
of progressive scholars. Kagan’s opinion directed lower court judges to ask a set
of threshold questions before applying Auer when reviewing agency interpreta-
tions of their prior regulations. These threshold questions, somewhat analogous
to ones that already confine the application of Chevron in statutory interpretation,
effectively move away from the formalism of Auer and back toward the more ho-
listic Skidmore endeavor of calibrating the degree of deference to the persuasive
quality of agency decision-making.

Our alternative program would accelerate this movement, urging, for example,
that guidance documents always be evaluated under Skidmore, whether they are
construed as interpreting an agency’s prior regulations or its statutory mandates.
Going further, the alternative program would extend Skidmore to notice-and-com-
ment rules, displacing the Chevron framework altogether and thus limiting agency
incentives to regulate in a more inflexible manner when guidance would do.

Of course, the pursuit of Chevron deference is not the primary reason that agen-
cies regulate by notice-and-comment rulemaking. Statutory requirements and ju-
dicial expectations, as well as genuine desire for public input, all drive agencies to-
ward the notice-and-comment process, at least some of the time. To the extent that
many so-called statutory requirements are themselves products of judicial interpre-
tation (whether of the APA, an agency’s organic statute, or both), this is another area
where our alternative program would recommend greater, rather than less, judicial
deference. Unless an agency’s organic statute explicitly requires notice-and-com-
ment rulemaking, judges should permit the agency to proceed by guidance.3¢

Finally, the alternative program would recommend that hard-look review and
the Skidmore inquiry, both understood as process rather than outcome tests, be
used more or less interchangeably. In this way, judicial review of the agency’s rea-
soning process would converge on a single standard in nearly all cases, mitigating
the incentives agencies have to choose one form of rulemaking (more rather than
less formal) or reason-giving (interpretive rather than policy-based) over another
in order to garner greater judicial deference.3”

Together these recommendations recast judicial review, at least with respect
to guidance and thus action under uncertainty, as asking not whether agency deci-
sions possess a sufficiently hierarchical pedigree to merit deference, but whether
they give reasoned explanations for action (or inaction).
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Our alternative program is not, however, simply a call to recenter the courts.
We recognize that internal administrative law and organizational reform are vital
complements to process review as a means of improving agency reason-giving.
The progressive synthesis, however, is drawn to a peculiarly hierarchical concep-
tion of internal administrative law. By embedding administration in hierarchy,
the synthesis seeks to reconcile presidentialism and professionalism and, in doing
so, justify a more limited role for the courts. But under uncertainty, this approach
imputes a burden of certitude on technical and political authorities that neither
can bear.

Administrative law scholar Jerry Mashaw’s historical reconstruction of inter-
nal administrative law, informed and in some measure inspired by his investiga-
tions of decision-making in federal agencies around 1980, suggests an alternative
interpretation, one that is less hierarchical and more capable of managing uncer-
tainty.3® Mashaw understands internal administrative law as a system of quality
control by which an agency corrects flaws in its process of decision-making to bet-
ter serve its public purpose, where that purpose notably requires the process itself
to be perceived as fair. Internal administrative law as quality control is always rel-
ative to the kind of decisions whose quality is in question. When, as was the case
when Mashaw did his empirical research, the public interest was served by the
hierarchical application of fixed rules to decide the validity of individual claims,
internal administrative law aimed to improve the quality of the information avail-
able to the hierarchy and the reliability of its treatment of that information. But
when, as is increasingly the case, the public interest under uncertainty is served
by full and fair ventilation of reasons for action in changing contexts that resist
hierarchical control, internal administrative law turns to improving the quality
of those processes. Thus, one of the most thorough recent case studies of internal
administrative law documents such a shift, showing how the Environmental Pro-
tection Agency replaced an unworkable standard-setting procedure — which ad-
vanced from regulatory goal-setting to the choice of regulatory means in the fa-
miliar hierarchical or principal-agent sequence — with a nonhierarchical process
that invites criticism of emergent decisions at each stage of their development.3?

Enlarged to include, as it plainly does, nonhierarchical routines, internal ad-
ministrative law can indeed be an instrument for harmonizing different forms of
expertise. But like judicial review of process, it does so by requiring the clarifica-
tion of differences, not by assuming that different ways of knowing and deciding
can be ranked according to the degree they are authoritative.

Both process review and internal administrative law, properly understood, can
improve the incentives for sound reason-giving. But neither separately nor togeth-
er can they substitute for the demanding organizational reform of agencies need-
ed to make principled flexibility a practical routine. For Parrillo, this rewiring of
the circuits of decision-making is paramount: “Mitigating the binding power of
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guidance documents entails interventions that are essentially structural and man-
agerial.”4° His research reminds us again and again of the betwixt-and-between
character of our agencies, with front-line departments rigidly enforcing rules and
a separate, superior department making and revising them, even as questions of
private-sector “compliance” increasingly implicate questions about the advis-
ability of rule changes. Often, we expect, reorganization aimed at overcoming
these barriers to the fluid internal collaboration required for principled flexibil-
ity will trigger corresponding changes in internal administrative law ; sometimes
revisions of internal law will trigger further institutional reform. In either case,
change requires both reformed practices and new legal norms validating them.

In the end, going beyond the progressive synthesis means allowing adminis-
trative innovation in the face of uncertainty to run its course. Like the progressive
defense of the administrative state, our alternative program depends on adminis-
trators acting in good faith, most of the time. But the alternative program breaks
with the progressives’ reliance on the formalism of principal-agent relationships
and hierarchically ordered authorities to legitimate administrative action.4' That
reliance is out of character, given progressivism'’s origins in a revolt against for-
malism. But above all, it is self-defeating. Against the conservatives’ formalistic
objections to administrative governance, progressives have taken refuge in a for-
malism of their own, one that fetters administration with an outmoded model of
decision-making too self-confident for an uncertain world.
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Some Costs & Benefits
of Cost-Benefit Analysis

Cass R. Sunstein

The American administrative state has become a cost-benefitstate, at least in the
sense that prevailing executive orders require agencies to proceed only if the benefits
justify the costs. Some people celebrate this development; others abhor it. For de-
fenders of the cost-benefitstate, the antonym of their ideal is, alternately, regulation
based on dogmas, intuitions, pure expressivism, political preferences, or interest-
group power. Seen most sympathetically, the focus on costs and benefitsis a neo-Ben-
thamite effort to attend to the real-world consequences of regulations, and it casts
a pragmatic, skeptical light on modern objections to the administrative state, in-
voking public-choice theory and the supposedly self-serving decisions of unelected
bureaucrats. The focus on costs and benefitsis also a valuable effort to go beyond
coarse arguments, from both the right and the left, that tend to ask this unhelp-
ful question: “Which side are you on?” In the future, however, there will be much
better ways, which we might consider neo-Millian, to identify those consequences :
1) by relying less on speculative ex ante projections and more on actual evaluations;
2) by focusing directly on welfare and not relying on imperfect proxies; and 3) by
attending closely to distributional considerations — on who is helped and who is hurt.

rom 1981 to the present, the American administrative state has become, to a

significant extent, a cost-benefit state.! Under prevailing executive orders,

agencies must calculate the costs and benefits of proposed and final regula-
tions, and to the extent permitted by law, may proceed only if the benefits justify
the costs. These requirements have spurred, and helped make possible, life-saving
regulations in a variety of domains, including clean air, motor vehicle safety, clean
water, homeland security, public health, climate change, and occupational safety.
At the same time, they have served as a check on, and an obstacle to, regulations
that would cost a great deal and achieve very little.

Of course it is true that political considerations matter, even in a cost-bene-
tit state. In Congress, cost-benefit analysis often takes a back seat, if it makes it
into the room at all. In the executive branch, political convictions, dogmas, or per-
ceived electoral considerations may trump the outcome of cost-benefit analysis,
or make it an ex post justification or an afterthought, rather than a driver of deci-
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sions. Nonetheless, the analysis of costs and benetfits, offered by technical special-
ists, often has a real impact on regulatory choices, pressing administrators in the
direction of greater or less stringency, exposing new options, or offering a bright
green GO! or a forbidding red STOP!

In terms of rigor, coverage, and accuracy, a great deal remains to be done. The
fact that cost-benefit requirements do not apply to the “independent” agencies,
such as the Federal Communications Commission, the Securities and Exchange
Commission, and the Nuclear Regulatory Commission, is a continuing problem.
Sometimes the numbers are based on guesswork, and there is continuing concern
about whether before-the-fact estimates (of, for example, safety and health regula-
tions) are reliable, or whether they are, on some occasions, a stab in the dark. Many
people have argued for rigorous, ongoing evaluations, in which administrators test
whether (for example) a regulation designed to increase food safety, or to protect
against occupational injuries, is actually having its intended effect, and whether it
is doing better or worse than expected. They are right to make that argument.

Despite the continuing challenges, the emergence of the cost-benefit state is a
remarkable achievement. It means that the role of dogmas, intuitions, and inter-
est groups has diminished and that within the executive branch, at least, regula-
tors have often focused insistently on the human consequences of what they are
proposing to do. To a significant extent, the cost-benefit state has been a check
on “expressivism,” in which public officials, on either the left or the right, act to
express abstract values without exploring whether particular initiatives would
actually have good or bad consequences. To the extent that the consequences
of regulations are genuinely good (because, say, they prevent hundreds or thou-
sands of deaths), the rise of the cost-benefit state casts a new light on some prom-
inent and high-minded critiques of modern administration - for example, that
it is a product of unelected bureaucrats, a tribute to the power of well-organized
private groups, a reflection of monied interests, an unacceptable abdication
of legislative authority, or a product of government’s efforts to expand its own
power.

To be sure, each of these critiques must be met on its own terms. But if (for ex-
ample) a motor vehicle safety regulation from the Department of Transportation,
authorized by Congress, is preventing three hundred deaths annually and cost-
ing just $40 million, it would not seem that there is good reason for complaint,
and the same is true if the Environmental Protection Agency (EPA) is finding ways
to reduce greenhouse gases significantly and at modest cost. Indeed, many reg-
ulations, under both Republican and Democratic administrations, have deliv-
ered massive net benefits (understood as benefits minus costs). It is not unusual
to find that in a given year, the monetized benefits of regulations (including the
benefitsin terms of preventing illnesses, accidents, and premature deaths) exceed
the monetized costs by many billions of dollars. (The Trump administration was an
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outlier; because it issued so few regulations, the annual costs of what it did were
very low, and so were the annual benefits.)

Under favorable conditions, the use of cost-benefit analysis can provide safe-
guards against decisions based on feelings, hopes, presumptions, perceived politi-
cal pressures, appealing but evidence-free compromises, broad aspirations, guess-
es, or the wishes of the strongest people in the room. But the administrative state
should do better still. It needs to focus directly on human welfare. It should see
cost-benefit analysis as a mere proxy for welfare, and an imperfect one to boot.
It needs to investigate welfare itself, and to explore what that idea is best under-
stood to mean. It needs as well to focus on distributional considerations — on who
is helped and who is hurt.

To see the underlying problems, consider a realistic if highly stylized example.
Suppose that the Environmental Protection Agency is considering a new regula-
tion designed to reduce levels of particulate matter in the ambient air. Suppose
that the total annual cost of the regulation would be $900 million. Suppose that
the monetized mortality benefits would be higher than that—because, say, the
regulation would prevent one hundred deaths, each valued at $10 million. (This
is a hypothetical number; as of 2021, prominent federal agencies valued a statis-
tical life at about $11 million.) Suppose as well that if the EPA includes morbidity
benefits (in the form of nonfatal illnesses averted), the regulation would produce
an additional $350 million in benefits, meaning that the monetized benefits ($1.35
billion) are significantly higher than the monetized costs ($900 million). At first
glance, the cost-benefit analysis suggests that the regulation is an excellent idea,
and that the EPA should go forward with it.

Now assume four additional facts. First, the mortality benefits of the regula-
tion would be enjoyed mostly by older people: those over the age of eighty. Sec-
ond, the rule would have significant disemployment effects, imposing a statistical
risk of job loss on alarge number of people, and ultimately causing three thousand
people to lose their jobs. Third, the EPA believes that the overwhelming majority
of those three thousand people would find other jobs, and probably do so relative-
ly soon, but it does not have a great deal of data on that question and it cannot rule
out the possibility of long-term job loss for many people. Fourth, the mortality
and morbidity benefits would be enjoyed disproportionately by low-income com-
munities and by people of color. In accordance with standard practice, the EPA
does not include any of those further facts in its cost-benefit analysis.

If the goal is to promote social welfare, it would be far too simple for the EPA
to conclude that, because the monetized benefits exceed the monetized costs, it
should proceed with the regulation. One question is whether and how to take into
account, in welfare terms, the relatively few additional life-years that the regula-
tion will generate. In those terms, is a rule that “saves” people over eighty to be
deemed equivalent to one that “saves” an equivalent number of people who are
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(say) under thirty? And what are the welfare consequences of the $900 million
expenditure? Suppose that, concretely, the admittedly high cost will be spread
across at least two hundred million people, who will be spending, on average, alit-
tle over $4 annually for the regulation. What are the welfare consequences of that
modest expenditure ? Might they be relatively small ? (The answer is emphatically
yes. Most people will lose essentially no welfare from an annual $4 loss.)

A further question is the disemployment effect. We know that in terms of sub-
jective welfare, it is extremely bad to lose one’s job.> People who lose their jobs
suffer a lot: Job loss can severely harm one’s self-worth and experience of daily
life. A sudden loss of income can threaten housing and food security, often caus-
ing disruptions to family life and schooling. A loss of a job also creates a nontriv-
ial long-term loss in income.3 If you are out of work for a year, the economic toll
might be very high over a lifetime. We know that a long-term loss of employment
has more severe adverse consequences than a short-term loss, but both are bad.
Shouldn’t those welfare effects be included ?

Yet another question is the distributional impact. If the health benefits of reg-
ulation would be enjoyed mostly by members of low-income groups, and partic-
ularly by people of color, might that matter ? We might think that even if the rule
does not have significant net welfare benefits, or even if it has some net welfare
costs, it is nonetheless desirable, if and because it increases equality. The inter-
est in environmental justice focuses on the very real possibility that wealthy peo-
ple might be the disproportionate beneficiaries of polluting activity and that poor
people might bear most of the costs. (In the context of air pollution, that appears
to be true.)

These considerations suggest that while monetized costs and benefits tell us a
great deal, they do not tell us everything that we need to know. On welfare grounds,
a rule might not make sense even if the monetized benefits are higher than the
monetized costs, and a rule might make sense even if the monetized costs are high-
er than the monetized benefits. In addition, we should want to consider distribu-
tional effects. To be sure, a rule that costs $1 billion and that provides benefits of
$100 would not be a good idea even if the wealthy pay that $1 billion and poor peo-
ple receive that $100. But if a rule costs $1 billion and delivers $950 million in bene-
tits, we might want to go forward with it if the cost is diffused among a large num-
ber of wealthy people, and if the benefit is enjoyed by (for example) coal miners
whose lives are at stake.

Now suppose that the Department of Transportation is considering a regula-
tion that would require all new automobiles to come equipped with cameras, so as
to improve rear visibility and thus reduce the risk of backover crashes.# Suppose
that the total estimated annual cost of the regulation is $1.2 billion (reflecting an
average added cost of $300 per vehicle sold over the relevant time period). Sup-
pose that the regulation is expected to prevent sixty deaths annually, for mone-
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tized annual savings of $540 million, as well as a number of nonfatal injuries and
cases of property damage, for additional annual savings of $200 million. On the
basis of these numbers, the Department is inclined to believe that the benefits of
the rules are significantly lower than the costs.

At the same time, suppose that the Department is aware of four facts that it
deems relevant, but that it is not at all sure how to handle. First, a majority of the
deaths that the regulation would prevent would involve young children, between
the ages of one and five. Second, a majority of those deaths would occur as a result
of the driving errors of their own parents, who would therefore suffer unspeakable
anguish. Third, the cost of the rule would be diffused across a large population
of new car purchasers, who would not much notice the per-vehicle cost. Fourth,
the cameras would improve people’s driving experience by making it much eas-
ier for them to navigate the roads, even when it does not prevent crashes. (The
Department speculates that many consumers do not sufficiently appreciate this
improvement when deciding which cars to buy.) Is it so clear, in light of these four
facts, that the agency should not proceed ? That is not a hard question. The answer
is: no. That answer suggests the importance of considering variables that are diffi-
cult or perhaps impossible to quantify. (How exactly to do that is a hard question.)

In principle, cost-benefit analysis is best defended as the most administrable
way of capturing the welfare effects of policies (including regulations). But if we
actually knew those effects, in terms of people’s actual welfare (suitably specified),
and thus could specify the actual consequences of policies for welfare (again, suit-
ably specified), we would not have to trouble ourselves with cost-benefit analysis.
An initial problem is that cost-benefit analysis depends on willingness to pay, and
people might be willing to pay for goods that do not have substantial positive ef-
fects on their welfare (and might be unwilling to pay for goods that would have
substantial positive effects). Willingness to pay is based on a prediction, and at
least some of the time, people make mistakes in forecasting how various outcomes
will affect their lives (and make them feel). Call them welfare forecasting errors. You
might think that if you do not get a particular job, or if your favorite sport team
loses a crucial game, or even if someone you really like refuses to date you, you will
be miserable for a good long time. But chances are that you are wrong; you will
recover much faster than you think. The basic point applies to the administrative
state and its choices. People might make welfare forecasts with respect to calorie
consumption or exposure to certain risks, and those forecasts might go wrong.
If administrators rely on welfare forecasts as reflected in willingness to pay, they
might incorporate and hence propagate errors.

A separate problem involves the incidence of costs and benefits, which can com-
plicate the analysis of welfare effects, even if we put “pure” distributional consid-
erations to one side. Suppose that a regulation would impose $400 million in costs
on relatively wealthy people and confer $300 million in benefits on relatively poor
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people. Even if the losers lose more than the gainers gain in monetary terms, we
cannot exclude the possibility that the losers will lose less than the gainers gain in
welfare terms.

An additional problem is that because willingness to pay depends on ability to
pay, it can be a poor measure of welfare effects. A very rich person might be willing
to pay a lot (say, $2,000) for a good from which she would not get a lot of welfare.
(After all, losing $2,000 is a trivial matter, if you are very rich.) A very poor person
might be willing to pay only a little (say, $20 and no more) for a good from which
she would get a lot of welfare. (After all, losing $20 is no trivial matter, if you are
very poor.) These points do not mean that a very rich person should be prevented
from paying that large amount for that good, or that a very poor person should be
forced to pay more than that small amount for that good. (People who like regu-
lation often miss the latter point in particular.) But they emphatically do mean
that if a very poor person, or simply a poor person, is willing to pay only a small
amount to avoid a mortality risk, or to get some benefit (say, an unlawfully present
citizen seeking “deferred action” from the U.S. government), that small amount
is not a good measure of the welfare effects.

The most general problem is that whenever agencies specity costs and bene-
fits, the resulting figures will inevitably have an ambiguous relationship with what
they should care about, which is welfare. To be sure, it is possible that some of the
problems in the two cases I have given could be significantly reduced with im-
proved cost-benefit analysis. If children should be valued differently from adults,
and elderly people differently from younger, cost-benefit analysis might be able
to explain why and how. Perhaps parental anguish could be monetized as well.
(Why, you might ask ? Itis a fair question. The answer is to figure out how to weigh
both sides of the ledger; without that, how can a regulator make a sensible deci-
sion?) The same might well be true, and might more readily be true, of the in-
creased ease of driving. But even the best proxies remain proxies, and what mat-
ters most is welfare itself.

welfare. One of their techniques is to study “self-reported well-being,” mean-

ing people’s answers to survey questions about how satisfied they are with
their lives. The promise of this technique is that it might be able to offer a more
direct, and more accurate, measure of welfare than could possibly come from an
account of costs and benefits (especially if that account depends on willingness
to pay).> Suppose that we agree with economist Paul Dolan that welfare largely
consists of two things: 1) people’s feelings of pleasure (broadly conceived) and
2) people’s feelings of purpose (also broadly conceived).b People might enjoy
watching sports on television, but they might not gain much of a sense of purpose
from that activity. Working for a good cause (consider working for a nonprofit or

l n recent years, social scientists have become greatly interested in measuring
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for a government whose leaders you admire) might not be alot of fun, but it might
produce a strong sense of purpose.

If pleasure and purpose matter, and if we want to measure them, we might be
able to ask people about those two variables. How much pleasure do people get
from certain activities ? How much of a sense of purpose ? Dolan has in fact asked
such questions, with illuminating results.” We are learning a great deal about what
kinds of activities are pleasurable or not, and also about what kinds of activities
seem to give people a sense of purpose or meaning. In the abstract, what we learn
seems to tell us a lot about people’s welfare, and it might offer a more direct and
accurate account than what emerges from an analysis of costs and benefits. The
reason is that measures of pleasure and purpose offer information about people’s
actual experience of their lives, rather than a projection as measured by money,
and the former seems to be what most matters.

With respect to subjective well-being, the most popular existing measures take
two forms. First, researchers try to assess people’s “evaluative” welfare by asking
questions about overall life satisfaction (or related concepts, such as happiness).
With such measures, it is possible to test the positive or negative etfects of a num-
ber of life events such as marriage, divorce, disability, and unemployment.? Sec-
ond, researchers try to assess people’s “experienced” welfare, through measures
of people’s assessments of particular activities (working, commuting, being with
friends, watching television).*°

In fact, researchers have uncovered some systematic differences between peo-
ple’s overall evaluations and their assessments of their particular experiences."
Marital status is more closely correlated with experienced well-being than with
evaluative well-being, though there is conflicting evidence on this point." French
people report significantly lower levels of satisfaction with their lives than Amer-
icans, but the French appear to show equal or even higher levels of experienced
well-being.3 (Psychologist Daniel Kahneman has suggested a partial explana-
tion: in France, if you say you are happy, you are superficial ; in the United States, if
you say you are unhappy, you are pathetic.) Health states are more closely correlat-
ed with experienced well-being, though they also affect evaluative well-being.

How can the choice be made between the two measures ?'4 The emerging con-
sensus is that useful but different information is provided by each. On one view,
questions about experienced welfare focus people on their existing emotion-
al states, and thus provide valuable information about those states. By contrast,
questions about evaluative welfare encourage people to think about their over-
all goals or aspirations. On this view, evaluative welfare “is more likely to reflect
people’s longer-term outlook about their lives as a whole.”*5 If this is so, then the
two measures do capture different kinds of values, and both are important. But it
is not clear that the emerging consensus is correct, for a critical question remains:
do people’s answers to questions about evaluative well-being in fact reflect their
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broader aspirations, or do they represent an effort to summarize experienced
well-being (in which case the latter is the more accurate measure) ?

True, the idea of “welfare” leaves a great deal of ambiguity, and if it is invoked
for policy purposes or by governments, any particular account is highly likely to
end up in contested terrain.'® As made clear by Dolan (not to mention Aristotle,
John Stuart Mill, and Amartya Sen), a neo-Benthamite measure, purely hedonic
and focused only on pleasure and pain, would be inadequate ; people’s lives should
be meaningful as well as pleasant. But even if we adopt a measure that goes be-
yond pleasure to measure a sense of purpose as well, we might be capturing too
little. We might be ignoring qualitative differences among goods and the general prob-
lem of incommensurability.

We value some things purely or principally for use; consider hammers, forks,
or money. We value other things at least in part for their own sake; consider
knowledge or friendship. But that distinction captures only part of the picture. In-
trinsically valued things produce a range of diverse responses. Some bring about
wonder and awe; consider a mountain or a work of art. Toward some people, we
teel respect; toward others, affection; toward others, love. (There are of course
qualitative differences among ditferent kinds of love.) Some events produce grat-
itude; others produce joy; others are thrilling; others produce a sense of wonder;
others make us feel content; others bring about delight. Some things are valued
if they meet certain standards, like a musical or athletic performance, or perhaps
a pun. In this regard, Mill’s objections to Bentham are worth quoting at length:

Nor is it only the moral part of man’s nature, in the strict sense of the term — the de-
sire of perfection, or the feeling of an approving or of an accusing conscience — that he
overlooks; he but faintly recognizes, as a fact in human nature, the pursuit of any other
ideal end for its own sake. The sense of honour, and personal dignity - that feeling of
personal exaltation and degradation which acts independently of other people’s opin-
ion, or even in defiance of it; the love of beauty, the passion of the artist; the love of or-
der, of congruity, of consistency in all things, and conformity to their end; the love of
power, not in the limited form of power over other human beings, but abstract power,
the power of making our volitions effectual; the love of action, the thirst for move-
ment and activity, a principle scarcely of less influence in human life than its opposite,
the love of ease....Man, that most complex being, is a very simple one in his eyes."”

These points suggest the importance of having a capacious conception of wel-
fare, one that is alert to the diverse array of goods that matter to people. Consis-
tent with Mill’s plea, a large survey by the economist Daniel Benjamin and coau-
thors tests people’s concern for a list of factors that includes not only “measures
widely used by economists (e.g., happiness and life satisfaction),” but also “oth-
er items, such as goals and achievements, freedoms, engagement, morality, self-
expression, relationships, and the well-being of others.”*8
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The central and important (though not especially surprising) result, compat-
ible with Mill’s point, is that people do indeed care about those other items."?
The perhaps ironic conclusion is that, if measures of reported well-being neglect
those items, they will end up losing important information that cost-benef itmeasures ought
to be able to capture. A significant advantage of the willingness-to-pay measure is
that it should, in principle, take account of everything that people care about, in-
cluding those things that matter for Mill’s reasons. If people value cell phones
because they want to connect with their children, or if they want to save (rather
than spend) money so they can give it to impoverished children, or if they want to
spend money on a vacation because of their love of nature, their concerns, how-
ever diverse in qualitative terms, should be adequately captured by the willing-
ness-to-pay criterion, however unitary.

That is a point for cost-benefit analysis. Notwithstanding its apparent crude-
ness, and notwithstanding the simplicity of the monetary measure, it honors
qualitatively diverse goods that people care about for diverse reasons. In that way,
it is not simple at all, and for that reason, cost-benefit analysis has advantages
over some measures of happiness or subjective welfare. Nonetheless, that form
of analysis cannot have priority over excellent or full measures of welfare. What
is required are measures that are sufficiently reflective of the diverse set of goods
that matter to people but that avoid the various problems, signaled above, of cost-
benefit analysis.

ith respect to regulatory policy, the largest problem with invoking

self-reported well-being is this: even if such surveys provide a great

deal of information, we cannot easily “map” any particular set of reg-
ulatory consequences onto changes in welfare.

Although we are learning a great deal about what increases and what decreases
welfare, what we are learning is relatively coarse; it frequently involves the con-
sequences of large life events, such as marriage, divorce, and unemployment.>°
We do not know nearly enough about how to answer hard questions about the
welfare effects of health, safety, and other regulations. For example: 1) How much
happier are people when the level of ozone in the ambient air is decreased from
seventy parts per billion to sixty parts per billion ? 2) For the median person, what
is the welfare effect of having to spend $50 or $100 or $300 on a particular regula-
tory initiative, noting that the money could have been used for other purposes?
3) What are the welfare effects of giving unlawful noncitizens in the United States
deferred action, meaning that they will not be deported and will be authorized to
work? 4) In terms of “welfare units,” how should we think about a loss of a job, or
a life-year ? Should we use those units or some other kind of unit (monetary?) in
conducting analyses on the basis of studies of self-reported well-being ? If we use
welfare units, what, exactly, is the relevant scale?
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Return to the two problems with which I began. We have seen that in terms of
welfare, cost-benefitanalysis, at least in its current form, may not adequately han-
dle: 1) unusually large or unusually small numbers of life-years saved; 2) adverse
unemployment effects; 3) questions about the welfare effects of small economic
losses faced by large populations; 4) intense emotions associated with certain out-
comes, such as parental anguish (or fear); and 5) hedonic benefits associated with
increased ease and convenience. We have also seen that cost-benefit analysis does
not capture distributional impacts, and that they might greatly matter. As I have
suggested, improved forms of cost-benefit analysis might be able to reduce these
problems (and cost-benefit analysis can of course be complemented with other
inquiries; we might engage in that form of analysis and deal with distributional
impacts separately). But ideally, we would want to know about welfare itself. The
problem is that measures of self-reported well-being are far too crude to enable us
to do that.

No one should doubt that cost-benefit analysis itself presents serious challeng-
es, sometimes described under the rubric of “the knowledge problem”: agencies
have to compile a great deal of information to make sensible extrapolations. But
to map regulatory outcomes onto self-reported well-being, the challenges are far
more severe. Does this conclusion mean that today and in the near future, regu-
lators should rest content with cost-benefit analysis, and put entirely to one side,
as speculative and unreliable, whatever we might learn from directly considering
welfare? That would be too strong. Most important, disemployment effects de-
serve serious consideration, not least because of the significant adverse welfare
effects of losing one’s job. It is also relevant to know whether a regulation would
protect children, and hence provide a large number of life-years, or instead (and
this is a far more controversial question) protect older people, and hence provide
a relatively smaller number of life-years. The Department of Transportation was
correct to emphasize that its rear visibility rule would disproportionately protect
children.

It is also possible that a large cost, spread over a very large population, might
turn out to have relatively modest adverse effects on welfare. Agencies should
consider this possibility, especially in cases in which costs and benefits are other-
wise fairly close. And if agencies would (for example) help people who suffer from
mental illness of one or another kind, the welfare gain might be substantial, even
if the benefits cannot be adequately captured in willingness-to-pay figures. Distri-
butional effects should also be considered ; they matter.

Emphasizing the promise of research on subjective well-being, economist Raj
Chetty contends: “Further work is needed to determine whether and how subjec-
tive well-being metrics can be used to reliably measure experienced utility, but they
appear to offer at least some qualitative information on ex post preferences [that]
can help mitigate concerns about paternalism in behavioral welfare economics.”**
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Chetty’s conclusion is sound, but it could be much stronger. Work on subjective
well-being can serve not only to mitigate concerns about paternalism but, at least
on occasion, to inform analysis of the welfare effects of regulations (and policies
in general). At present, inquiries into subjective well-being are too coarse to pro-
vide a great deal of help to administrators, and cost-benefit analysis is the best
proxy they have for (much of ) what matters. But it cannot possibly tell us every-
thing that we need to know. In the fullness of time, it will be supplemented or per-
haps even superseded by a more direct focus on welfare.
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The Hedgehog & the Fox
in Administrative Law

Neomi Rao

This essay examines the constitutional muddle of the administrative state with ref-
erence to how agencies operate — it looks at a hedgehog’s problem from the fox’s
perspective. Not only does the structure and delegated authority of administrative
agencies often exist in substantial tension with the Constitution, but agencies regu-
larly fail to act in a manner that promotes “constitutional values.” Drawing from
my experience as regulatory czar, I explain that regulatory policy is frequently devel-
oped with little regard for separation of powers, political accountability, due pro-
cess, or other values drawn from the Constitution. Proponents of the status quo thus
cannot rely on such values to legitimize the ever-expanding activity of administra-
tive agencies.

“The fox knows many things, but the hedgehog knows one big thing.”

saiah Berlin’s famous dichotomy between the hedgehog and the fox posits

a distinction between those who focus on big ideas and universal truths and

those who focus on granular realities. In reading the essays in this volume, it
struck me that the dichotomy sheds light on the fundamental debate in adminis-
trative law: namely, whether the administrative state is constitutional.

Favoring the hedgehog’s approach, I have previously raised arguments against
the constitutionality of the modern administrative state.> Such arguments have
gained substantial ground in recent years. Scholars have advanced textual, struc-
tural, and historical explanations for how the administrative state exists in sub-
stantial tension with the Constitution, including the expansive delegations of leg-
islative authority to the executive branch, the existence of independent agencies,3
and the combination of lawmaking, execution, and judicial functions in agencies.

In response to the constitutional critiques, some modern defenders of the ad-
ministrative status quo have claimed that it is consistent with “constitutional val-
ues.” They have sought to shift the debate away from the Constitution and toward
the mechanisms and structures of the administrative state they believe can repli-
cate constitutional values and functions. Unlike the arguments of the early Pro-
gressives, these claims depend not only on the necessity or desirability of expert
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administration, but also on the insistence that the administrative state reflects
and embodies constitutional values. These arguments ultimately depend on fox-
like claims about how administration works in practice.

My experience as administrator of the Office of Information and Regulatory
Affairs (OIRA)> provided a unique perspective from which to assess these con-
stitutional debates — the regulatory czar must be both hedgehog and fox. To start
with, there is a big idea within OIRA’s mission : namely, that the president should
control regulatory policy across the dozens of agencies that make up the executive
branch. Such presidential direction promotes unitary execution of the laws, con-
sistent with the president’s power and responsibilities under Article II of the Con-
stitution. Presidential control provides essential democratic accountability for
the many discretionary decisions that make up regulatory policy. A unitary exec-
utive is designed to pursue energetically the goals for which the people elected the
president. That is the hedgehog side of things. But the executive branch must also
do the difficult business of executing the laws; of administering the thousands
of statutes, regulations, and programs run by the federal government. This work
goes on, often quite apart from whatever big ideas one might have about the ad-
ministrative state. In the most practical way, OIRA operationalizes the unitary ex-
ecutive. Overseeing the development of regulations and regulatory policy across
the executive branch, I had the opportunity to see up close how agencies work and
to appreciate the foxy side of administration.

This essay draws from that experience to explain some of the infirmities of the
constitutional values defense of the administrative state. From my supervision of
rulemaking, guidance documents, and other regulatory policy across dozens of
agencies, I explain how OIRA provides an important form of constitutional ac-
countability. But I have also observed that many persistent features of administra-
tion work against democratic accountability, separation of powers, and due pro-
cess. I discuss just a few of these problems here.

First, regulatory action often advances with little political direction or super-
vision, undermining claims of internal checks and balances and the development
of real expertise. Second, widespread waivers and exemptions benefit those with
access to agency decision-makers, similarly threatening rule of law values and dis-
torting agency rulemaking. Finally, through regulations, guidance, and grant re-
quirements, administrative agencies have made a relatively new foray into cultural
and social areas, trampling decisions previously left to individuals, families, and lo-
cal communities. Agencies often accomplish by administrative fiat actions that one
can hardly imagine surviving the democratic give and take of the political process.

From my hedgehog’s perspective, the Constitution is our supreme law, the one
big thing that gives our government its authority and limits. Constitutional values
are only a shadow of the real thing. But even on functionalist terms, the constitu-
tional values described by proponents of the administrative state turn out to be
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more fancy than fact. The administrative state suffers constitutional infirmities
not only from the hedgehog’s perspective, but also the fox’s.

he most fundamental debate in administrative law has always concerned
whether and how the administrative state can be reconciled with the
Constitution.

As Justice Robert H. Jackson noted in 1952, federal agencies “have become a ver-
itable fourth branch of the Government, which has deranged our three-branch le-
gal theories much as the concept of a fourth dimension unsettles our three-dimen-
sional thinking.”® The combination of powers within administrative agencies flies
in the face of the separation of powers and threatens individual liberty, democratic
accountability, and the fundamental protections of due process. Scholars and ju-
rists who look at the original meaning of the Constitution find the administrative
state incompatible with the Constitution’s careful vesting of distinct powers in
branches with distinct features.” Perhaps most fundamental, the vesting of all legis-
lative power in Congress means that such power cannot be delegated to the execu-
tive or the courts.® But overly broad delegations of legislative power to administra-
tive agencies allow for the exercise of a kind of lawmaking power by the executive
branch, rather than by Congress. This flies in the face of the nondelegation princi-
ple, which provides perhaps the central protection for the republican form of gov-
ernment under a limited Constitution.® Moreover, the sheer size and reach of the
executive branch makes it difficult for the president to retain control of administra-
tion. The creation of so-called independent agencies places substantial delegated
authority outside the direct control of the president, in contravention of the cre-
ation of a unitary executive and the vesting of all executive power in the president.'®
Finally, the courts must exercise the judicial power to say what the law is, but the
complexity of regulatory decisions and the lack of a judicially enforced nondelega-
tion principle often results in courts deferring to administrative agencies.™

It may come as a surprise that in their critiques of the administrative state,
present-day originalists read the Constitution in essentially the same way as the
early Progressives. Those Progressives forthrightly acknowledged that the cre-
ation of an expansive administrative state, operating under broad delegations and
combining the powers of lawmaking, enforcement, and adjudication, would be
fundamentally incompatible with the Constitution.' The Progressives celebrated
this fact: rather than follow outmoded concerns for individual liberty and private
property, the new agencies would focus on expertise and government control for
the social good. Early proponents of the administrative state understood that the
government they hoped to establish would stand in stark conflict with the text,
structure, and purposes of the Constitution.3

Modern proponents of the administrative state break with both originalists
and the early Progressives. Against the background of the expansive modern ad-
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ministrative state, some defenders of the administrative state now emphasize
constitutional values, largely accepting existing judicial interpretations allowing
open-ended delegations and the independence of agencies from political control.
Bracketing arguments about the fundamental unconstitutionality of the admin-
istrative state, they would shift the focus away from the Constitution and to con-
stitutional values.' They propose that the administrative state is arranged and
structured to reflect constitutional standards and the functional equivalent of
separation of powers.'s

This attempt to ground the existing administrative state in constitutional val-
ues has gained in popularity among constitutional and administrative law schol-
ars. Gillian Metzger, one of the primary proponents of this view, has argued that
“the administrative state is essential for actualizing constitutional separation of
powers today, serving both to constrain executive power and to mitigate the dan-
gers of presidential unilateralism while also enabling effective governance.”*6 She
explains that the “bureaucracy, expert and professional personnel, and internal
institutional complexity” of the administrative state make “an accountable, con-
strained, and effective executive branch.”” These features “carry constitutional
significance, both in satisfying constitutional structural requirements and in en-
suring that broader separation of powers principles retain force in the world of
contemporary governance.”'8

Similarly, Emily Bremer has suggested that administrative law can further the
separation of powers through 1) the relationships among the three branches in
controlling the administrative state; 2) the relationship between the administra-
tive state and each of the other branches; and 3) in the separation of functions
within each agency.’” Metzger and Kevin Stack have also emphasized the legiti-
macy promoted by “internal administrative law,” which they identify as the inter-
nal processes, guidelines, policies, management structures, and other procedures
that serve as effective constraints on agency power.?° They see internal adminis-
trative law as playing a “critical role in ensuring the legitimacy and accountabil-
ity of the administrative state.”?' These are just some of the variants of a general
project of defending the functional constitutionality of the administrative state.**

Critics of the administrative state point primarily to law: the text, structure,
and history of the Constitution. Certain arrangements are lawful or unlawful. By
contrast, the broad claim that administration fits within a reconstructed range of
constitutional values depends in large measure on how administration actually
works. Does the expert bureaucracy provide accountability ? Do the structural ar-
rangements of administrative agencies provide checks and balances in a manner
that mirrors the Constitution’s separation of powers?

The modern defenders of administration are foxes, relying not on the Consti-
tution, but on assertions about how particular agency arrangements can reflect
and promote constitutional values. This view rests on an explicit empirical claim:
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the administrative state is “not just beneficial in a good government sense” but
also “satisf[ies] constitutional structural requirements and . . . ensur[es] that
broader separation of powers principles retain force in the world of contemporary
governance. >3 For instance, Metzger asserts that the administrative state “yields
important constitutional benefits” and that it “performs essential constitution-
al functions in supervising, constraining, and effectuating executive power.”?4
Metzger and Stack postulate that at the “conceptual level,” “internal structures”
imposed by insulating agencies from presidential control can “implement basic
commitments to legality and political accountability.”? These arguments invoke
the Constitution, and so have a formalist patina, but they are in fact functionalist
claims that turn on how administrative law works in the real world. The consti-
tutional values defense relies on a series of factual assertions that administrative
agencies as presently structured can provide the type of accountability and con-
straint consistent with constitutional values.

Critically, proponents of the administrative status quo do not claim it is consis-
tent with the Constitution, but rather maintain that administrative agencies none-
theless serve values reflected in the Constitution. I should note that I am not here
addressing the difficult question of what “values” are reflected in the Constitution.
The Constitution is not a hortatory document: there is no “accountability” clause
or “legitimacy” clause or “separation of powers” clause. The Constitution reflects
essential principles for our constitutional republic; however, it implements those
principles through the creation of branches with particular features and the careful
vesting of government powers in those branches. The administrative state reassigns
and blends those powers in countless ways, which naturally raises the question of
how constitutional values can be served outside of the Constitution’s requirements.
That question lies outside the scope of this essay and in the discussion that follows
I'simply take the constitutional values asserted by proponents on their own terms.

rom my experience as administrator of OIRA, overseeing the regulatory ac-

tivity of agencies across the executive branch, I have found little evidence

to support the claims that constitutional values are furthered in adminis-
trative structure or practice. In fact, many features of modern administration sys-
tematically subvert political accountability, separation of powers, expertise, and
due process.

The new defenders of the administrative state make arguments that sound
in constitutional theory, but they turn inexorably on facts about “constitution-
al benefits” and “constitutional functions.” From this perspective, constitutional
law is not treated as a binding and knowable constraint, and so the validity of the
constitutional values defense depends on whether administrative agencies in fact
possess the claimed properties.?® The theory depends on empirical realities, but
proponents are long on abstractions and short on details. Supporting the claim
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that the administrative state reflects constitutional values requires more than
conceptual generalizations.

While I can hardly claim a comprehensive study of the operation of admin-
istration in these pages, I share some fox-like observations about the regulatory
process and whether and how it reflects constitutional values, as broadly defined
by proponents of this view. I start by explaining how OIRA provides one of the
most effective mechanisms for promoting constitutional values in administration
by ensuring presidential and White House control over regulatory policy. It can-
not cure all the pathologies of administration, but OIRA review can make regula-
tory policy more constitutional. I also highlight some examples of the nitty-gritty
workings of regulatory practice, explaining some persistent, and sometimes over-
looked, features of administration that run headlong into values of democratic
accountability, separation of powers, and expertise.

iven the ever-expanding reach of regulatory policy, centralized review

of significant regulations at OIRA provides an essential form of account-

ability, rationality, and coordination. For over forty years, the office has
promoted fundamental principles of presidential control over administration and
thereby democratic accountability for regulatory decisions. OIRA also advances
other important principles of good government, such as public participation, co-
ordination, and due process. In a variety of ways, the process of centralized regu-
latory review serves many of the constitutional values identitied by defenders of
the administrative state.

Because OIRA is often known as the most important office no one has ever
heard of, I will briefly explain how it works.?” OIRA originated with the Paperwork
Reduction Act, which President Carter signed into law in 1980. President Reagan
then set forth more detailed parameters for OIRA’s regulatory review process in
Executive Order (E.O.) 12291.28 Essentially, OIRA coordinates and directs regula-
tory policy by reviewing economically and politically significant regulations from
across the executive branch. The review process includes career experts at OIRA
carefully reviewing the proposed regulation: its justifications, legal authority, and
cost-benefit analysis. Just as important, the review process shares the proposed
regulation with other affected agencies and White House offices, including the
Counsel’s Office, Domestic Policy Council, National Economic Council, and myr-
iad other presidential advisors as appropriate. This centralized process allows po-
litical and career officials from across the executive branch and within the White
House to weigh in on significant regulations from their different perspectives.
Contlicts and differences of opinion are generally resolved by OIRA and, if neces-
sary, with a meeting of agency heads and ultimately the president.

The fundamental principles guiding OIRA review have long been expressed in
President Clinton’s E.O. 12866, which built on President Reagan’s original exec-
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utive order. With unusual and thoroughgoing bipartisan support, E.O. 12866 has
become foundational to the regulatory process. The Executive Order starts with
a “regulatory philosophy” and articulates twelve regulatory principles.>® These
ideas have guided regulatory review across both Democratic and Republican ad-
ministrations. They are nonpartisan principles for regulation and apply both to
deregulatory and regulatory actions. E.O. 12866 is truly a constitutive document
in that it does not speak to how much regulatory activity or what type of regula-
tion an administration will pursue; instead, it sets forth a philosophy and basic
principles of rationality, expertise, and public welfare. It creates mechanisms to
implement these principles and promote these values.

Scholars who have very different perspectives on administrative law have ad-
vocated leaving E.O. 12866 in place, and for good reason.3° Rooting White House
review in this foundational document gives it a continuity and weight irrespective
of the regulatory direction of an administration. Presidents invariably have their
unique guiding principles for regulatory policy, but they have maintained E.O.
12866 and its fundamental principles of regulatory review.3! President Trump,
for example, set out to eliminate burdensome and ineffective regulations, with a
focus on freeing individuals, families, and companies from unnecessary govern-
ment control. It was in large measure a kind of populist deregulatory agenda, fo-
cused on promoting economic, social, and religious liberty. The goal was to make
administration more constitutional and, at the same time, more effective. He
maintained E.O. 12866 but issued a series of additional executive orders, includ-
ing the creation of a regulatory budget and the requirement of eliminating two
regulations for each new one.3

Soon after taking office, President Biden repealed some of Trump’s execu-
tive orders, but also “reaffirm[ed] the basic principles” of E.O. 12866 and called
for “modernizing regulatory review” based on the values of “social welfare, ra-
cial justice, environmental stewardship, human dignity, equity, and the interests
of future generations.”33 As an institution, OIRA avoids conflicts about the sub-
stance of regulatory policy, instead focusing on good regulatory practices that can
improve decision-making, reduce arbitrariness, and ultimately promote better
outcomes for the American people. Presidents with very different regulatory ap-
proaches have remained committed to OIRA and its regulatory review function.

OIRA’s process of centralized regulatory review promotes a number of consti-
tutional principles. First and foremost, it operationalizes the unitary executive.
The Constitution vests all executive power in the president, which means that the
president must be able to control and direct execution of the laws.34 Such control
involves superintending administration: the president serves not only as the com-
mander in chief, but as the administrator in chief.35 Although disagreement con-
tinues over the extent of such control, the very idea of “presidential administra-
tion” has widespread purchase.3° In a vast administrative state, the president can-
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not possibly track even major regulatory initiatives. OIRA ensures that important
policies are reviewed by senior White House officials who are closest to the pres-
ident and his policy agenda.3” This provides essential democratic accountability
because regulations will follow the election, particularly with respect to discre-
tionary policy choices.

Second, OIRA review provides internal checks on regulatory policy. It creates
a mechanism for different White House offices and agencies to review regulato-
ry policies, providing a wider base of participation, expertise, and judgment. A
regulatory problem will be vetted from a variety of different perspectives, thus
checking and balancing the particular and narrow interests of a single agency and
improving the legitimacy of the ultimate regulatory decision.3®

Third, OIRA reduces the arbitrariness of regulatory decisions. At the outset,
OIRA makes agencies answer the question of why a particular regulatory action is
necessary and how it fits into the existing regulatory landscape: what is the prob-
lem to be solved and, if regulation is not required by a statute, is it a problem sus-
ceptible to a regulatory solution ? Agencies must also demonstrate that their pol-
icy produces net benefits for the American people: namely, that the benefits of
the regulation outweigh the costs. While debates will always exist about which
costs and benefits should count, it is difficult to justify a regulation that imposes
greater costs than benefits on society.39 Because OIRA passes a proposed regula-
tion through other agencies and White House offices, the process can be used to
avoid duplication or to resolve conflicts, such as when agencies adopt different
standards to deal with the same problem.

The primary limitation on OIRA review is its reach. Notably exempt from the
OIRA review process are the regulatory actions of the historically independent
agencies, despite the long-standing understanding that such review would be
constitutional.4° In addition, OIRA review extends to economically and political-
ly significant regulatory actions, which includes only a subset of all regulatory ac-
tivity; however, OIRA determines which regulations are significant, and so could
review more regulations with additional resources.

OIRA review provides a powerful mechanism for implementing political con-
trol over the bureaucracy. In practice, OIRA and the process of regulatory review
it oversees is one of the most effective institutional mechanisms to ensure consti-
tutional administration.

he administrative state extends well beyond the White House and the

centralized regulatory review process at OIRA. Drawing from my expe-

rience overseeing the regulatory process, I explain a few specific ways in
which the development and substance of regulatory policy undermines the con-
stitutional values of separation of powers, democratic accountability, legitimacy,
and nonarbitrariness.#!

150 (3) Summer 2021 227



The Hedgehog & the Fox in Administrative Law

Initiation myopia : regulatory policy without political supervision. While an ongoing de-
bate continues about whether and with what specificity Congress may delegate au-
thority to agencies, expansive and numerous delegations have a consequence that
is overlooked: namely, that regulations are often initiated at a very low level of gov-
ernment. The conventional view assumes that regulatory policy originates with an
agency head or senior official, or at times with a White House directive, and that
therefore the president asserts political control, at least indirectly, over delegated
authority. Yet a sea of regulatory activity occurs outside of such accountability struc-
tures. Regulations, guidance documents, and policy statements sometimes find
their origination and completion with a single government employee, despite the
fact that Congress in most instances delegates authority to the heads of agencies.4*
Regulatory actions can be radically decentralized, not only away from presidential
control, but without control or supervision by any accountable political official.

Faced with a significant volume of regulatory responsibility, agency heads
sometimes subdelegate their statutory authority, with varying degrees of residual
oversight.®3 Agency staff can thus seize the opportunity to identify a problem and
write up an advanced notice of proposed rulemaking, then a notice of proposed
rulemaking, and ultimately a final rule. Depending on the agency and its organi-
zation, and the importance of the regulation, such activity might be reviewed by
senior officials; but once the regulatory ball is rolling it is very difficult to change
direction, much less stop it altogether.

The problem expands when we take into account subregulatory activity, such
as guidance documents and policy statements. As OIRA administrator, I asked
agencies to review their guidance documents, which involved identifying them,
eliminating outdated or conflicting guidance, and making the documents pub-
licly accessible.44 In many instances, this proved to be an overwhelming task.
We found instances of extant guidance documents that existed nowhere but the
drawer of a single employee. Agencies such as Health and Human Services frank-
ly acknowledged that it would be impossible to identify and catalog all guidance
documents. While the government binds the public with regulations and then in-
terprets those regulations through guidance documents, some agencies could not
even identify, much less make public and available on a website, all of their guid-
ance documents. And although guidance documents are not formally binding, the
reality is that guidance may have coercive power, not dissimilar from a statute or
regulation. Agencies have significant enforcement powers, as well as control over
billions of dollars of grant money, and so regulated entities frequently attempt to
take shelter in guidance.4>

With significant opportunities for regulatory action, a single bureaucrat can
at times exercise an authority that exceeds that of a member of Congress. Con-
sider that hundreds of bills are proposed each year by individual representatives
and senators, or small groups of lawmakers. Most of these, irrespective of their
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merits, get not so much as a committee hearing, much less a vote. The agency em-
ployee, however, may not only initiate but complete a regulation that affects the
rights and obligations of private parties, or pen a guidance document that influ-
ences how those rights and obligations are understood and enforced.

Some agencies have a greater degree of centralized review of regulations and,
of course, economically and politically significantactions go through OIRA’s cen-
tralized regulatory review process, which helps “to rein in bureaucratic freelanc-
ing.”4® Such review, however, reaches only a small fraction of regulatory activ-
ity.47 Meaningtul burdens can be imposed by regulations that do not reach the
threshold for OIRA review or even consideration by an agency head or other po-
litical official.

The practical reality of how regulatory discretion and power are exercised un-
dercuts the claim that administration reflects constitutional accountability. The
Constitution creates a particular type of accountability that depends on direction
and supervision by politically accountable actors. In agencies, however, many de-
cisions are made without such direction and supervision. Initiation of policy by
lone, politically unaccountable employees fractures the unitary structure of exe-
cution of the laws: a single official might not know what is happening elsewhere
in the agency (much less in other agencies) and is less likely to be aware of con-
flicting regulations or policies. It is unrealistic to assume that a person trained in a
narrow area, and without involvement in her agency’s broader strategic decision-
making, would be able to see the big picture and whether a regulation is necessary
or effective. In the absence of political oversight and direction, agency staff may,
through inadvertence or design, undermine the policies of the president, the dem-
ocratically elected head of the executive branch.

Moreover, fractured decision-making has only a tenuous claim to “expertise.”
True regulatory expertise requires not just the specialized or granular knowledge
that a few officials may possess, but also a broader understanding of the existing
regulatory landscape, legal requirements, and economic and social needs.4® Every
regulatory choice involves a series of trade-offs between various public interests,
policy goals, and costs. One could hardly expect such expertise to exist in a few
government officials who are unaware of the wider regulatory picture. Decisions
that seem rational in isolation may in fact be unnecessary, duplicative, or arbitrary
when considered in light of additional information.

Regulatory myopia is magnified when decision-making is pushed to lower lev-
els of government. Progressives sometimes point to professional norms of the bu-
reaucracy as providing important constraints in addition to expertise, and I was
fortunate at OIRA to work with an exceptionally talented and professional career
staff. Nonetheless, the incorporation of professional norms varies across agencies
and also from individual to individual and so cannot adequately or consistently
stand in for expertise and accountability.
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Regulatory authority is often exercised in dispersed silos, a fact that challenges
the claims that internal or functional separation of powers operates to check and
balance administration. Administrative structures fail consistently to ensure the
necessary political accountability is brought to bear on the wide range of regula-
tory decisions made by career staff.

The pernicious and pervasive problem of regulatory carve-outs. In order to avoid regu-
latory burdens, individuals, companies, and members of Congress acting on their
behalf frequently seek exemptions. The process of creating and granting regula-
tory exemptions undermines the accountability, legitimacy, and expertise claims
for administration.

As administrative activity expands, so too does the use of exemptions.# Ex-
emptions, like regulations, are often secured through rent-seeking and tend to
benefit those with the greatest ability to sway agency officials. Getting out from
under onerous and expensive regulations can mean big business and is thus pur-
sued by special interest groups as well as members of Congress representing in-
dustries within their districts and states. Regulatory exemptions and waivers
are an insider’s game, often turning on access and influence and providing little
visibility and accountability. Targeted exemptions thus tend to benefit the well-
heeled and connected. The disparate availability of exemptions runs against our
egalitarian and democratic values, which affirm that no man (or company or con-
gressman ) should be above the law.

Exemptions can also distort incentives, resulting in less beneficial regulation
and, in some cases, unnecessary and overly burdensome regulation.>® While some
might cheer poking holes in an otherwise onerous regulatory regime, exemptions
provide short-term benefits to a few well-connected groups, which in turn only
make it more likely that onerous regulations will be placed on other parties. If the
primary opponents to a regulation secure an exemption before the regulation is
enacted, they may in fact support the imposition of regulatory burdens on their
competitors and barriers to entry for future competitors. The granting of exemp-
tions eliminates the constituency most likely to fight against or to moderate a
regulation, which in turn may result in less socially beneficial regulatory policy.
Moreover, regulators often have little to lose by granting exemptions: they can be
a relatively low-cost way of buying off vocal opposition and allowing the agency
to move forward with an otherwise controversial policy.

Exemptions and nonenforcement practices vary across agencies and come in
different shapes and sizes, more than I can canvass in this essay.>! Some exemp-
tions may be socially beneficial, such as those that tailor regulations to generate
the greatest benefits at the lowest costs by, for example, exempting small enti-
ties.>* Other exemptions may seek to protect important constitutional liberties,
such as freedom of religious exercise.53 Nonetheless, exemption practices often
reflect some of the worst problems with administration. For instance, the avail-
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ability of exemptions and who benefits from them is often entirely hidden from
the public and therefore from political accountability. Moreover, because exemp-
tions frequently turn on the political influence of a favored member of Congress,
company, or individual, the granting of exemptions is often unconnected with ex-
pertise or good regulatory outcomes.

Agencies often have statutory authority for waivers.>* Although the explicit
grant from Congress may increase the legal legitimacy of exemptions, it does not
necessarily improve regulatory outcomes. As Mila Sohoni has explained, waivers
and delay can undermine the “administrative constitution.” She identifies prob-
lems in a number of areas, including immigration policy and the Deferred Ac-
tion for Childhood Arrivals waiver program, health care and Affordable Care Act
waivers, and education and the No Child Left Behind waiver program.> Anoth-
er example is the Dodd-Frank Wall Street Reform and Consumer Protection Act,
which creates substantial discretion within several financial regulatory agencies,
expanding waiver authority.5® Richard Epstein has argued that agency discretion
“can end up blurring the line between coercive power and waiver power in a way
that grants these agencies an immense amount of informal authority — authority
that extends well beyond the powers they are granted by Congress.” He identifies
the Food and Drug Administration’s process for new drug approval as a prime ex-
ample.57 Others have focused on renewable fuel standard credits, which involve
ongoing, intense rent-seeking, and are the subject of litigation in the courts of ap-
peals and the Supreme Court.5?

Moreover, waivers are distinct from the executive branch’s traditional non-
enforcement power. When the government declines to enforce the law, the law re-
mains the same and could be enforced if circumstances change. On the other hand,
waivers purport to change the law, granting a specific exemption or reprieve from
certain legal requirements. This distinction may particularly matter in regulatory
areas, such as environmental law, where Congress has authorized citizen suit en-
forcement. Agencies sometimes argue against judicial review of waivers, maintain-
ing that those who are subject to regulatory requirements lack standing to chal-
lenge a waiver given to a different person.>?

The process of regulatory exemptions highlights another institutional and
constitutional difficulty. The executive power includes a discretionary authority
not to prosecute or not to enforce administrative requirements. Congress has set
general laws through the legislative process and the executive branch can exer-
cise a discretionary nonenforcement power, consistent with a system of checks
and balances. In the regulatory space, however, the agencies both write the “law”
through regulation and then determine who is exempt from it. Administrative
rulemaking thus blends general lawmaking power with the execution of those
laws.%© The collapsing of these functions further undercuts the claims that agen-
cies effectively embody constitutional values and internal separation of powers.

150 (3) Summer 2021 231



The Hedgehog & the Fox in Administrative Law

Social values and administration. While the discussion of initiation myopia and
exemptions focuses on procedural or structural problems with administration,
the substance of regulatory policy increasingly raises constitutional concerns.
Agency regulation on hot-button moral, ethical, and social issues challenges the
democratic legitimacy of administration. One of the most important constitu-
tional principles is that separation of powers serves individual liberty and pro-
tects against government intrusions on individual rights. The Article I, Section 7
requirements of bicameralism and presentment make it difficult for Congress to
act on issues about which Americans are divided, and action on such matters is
usually possible only with compromise and a minimalist approach. The adminis-
trative state unravels many of these fundamental protections.

There is a substantial and important literature on the economic impacts of reg-
ulation and how it infringes individual liberty by tangling individuals and busi-
nesses in red tape. There is scant discussion, however, on how the administrative
state — regulations as well as welfare transfers with conditions — distorts not just
the marketplace, but also family life, community, and religious practice. Regula-
tory approaches to hot-button cultural issues demonstrate that agencies lack the
restraints incorporated into constitutional checks and balances. Welive in a plural-
ist society in which Americans have diverse, and sometimes incommensurate, reli-
gious, cultural, and social values. Divisions among Americans make a uniform fed-
eral approach difficultto enact, and so it is hardly surprising that Congress virtually
never legislates on matters such as abortion, contraception, or affirmative action.

Instead, Congress has delegated substantial authority to agencies, authority that
agencies increasingly use to impose federal mandates that implicate matters of life
and death, religious practice, marriage, and the family. For example, the Equal Em-
ployment Opportunity Commission sought to regulate church hiring decisions,
a regulatory action found unconstitutional by the Supreme Court.%* Whereas the
far-reaching Affordable Care Act was silent on contraception, Health and Human
Services imposed a regulation mandating the provision of contraception by em-
ployers.®? Agencies also use regulatory action and federal funding to condition
whether domestic and foreign entities provide abortion, an issue that whipsaws
from administration to administration. It is difficult to imagine Congress passing
any of these regulations through the ordinary legislative process.

The involvement of agencies on such matters is a relatively new development.
For most of U.S. history, the federal administrative state had nothing whatsoever
to say about religious and moral questions. The expansion of federal programs,
grants, and transfer programs has provided agencies with numerous levers to im-
pose social policy in a way that takes sides in the culture wars. The Constitution
largely left these issues to local and state governments, but federal agencies in-
creasingly issue sweeping regulations that leave little room for disagreement and
accommodation of different viewpoints and beliefs.

232 Deedalus, the Journal of the American Academy of Arts & Sciences



Neomi Rao

Many Americans consider such intrusions deeply illegitimate and unconstitu-
tional, and oblivious to differences in religious and community norms. In partic-
ular, Americans with sincerely held religious beliefs increasingly find their views
under siege by administrative agencies. The reality is that the federal bureaucra-
cy largely (though of course not exclusively) reflects a particular class of workers
that is not representative of Americans as a whole. For example, although recent
elections reflect a country fairly divided between Democrats and Republicans,
political donations from agency workers skew overwhelmingly to Democrats.53
Unlike the legislative process, which brings together representatives from around
the country who reflect their communities” diverse beliefs and mores, agency
workers tend to represent a narrower political class centered in Washington, D.C.

Problems of legitimacy and accountability do not run exclusively in one direc-
tion. Presidents pursuing conservative regulatory policy will no doubt frustrate
progressive Americans. Administrations are directed, quite appropriately, by the
president, and on controversial issues, administrations will follow the president’s
policies, though not always with the moderating influence of legislation. The dif-
ficulty of enacting legislation means that presidents will seek to capitalize on their
control over administrative agencies. On disputed matters, about which agencies
often have substantial discretion, internal checks and balances may fail to provide
legitimacy and accountability for those on the losing side of regulatory policy.

Congress rarely legislates on cultural issues because members cannot reach
consensus or compromise on what are often contentious questions. In part, this
reflects our Constitution at work: when a common federal approach cannot be
reached, individuals are left free to follow their beliefs and work within their com-
munities to resolve problems through state and local political processes. By con-
trast, the ever-expanding administrative state is not content to leave such mat-
ters to individuals, families, and their local communities. Sweeping regulatory
approaches to cultural issues demonstrate how the administrative state fails to
promote the legitimacy, accountability, and protection for individual liberty at
the heart of our Constitution.

dministration often falls short of constitutional values because it often

falls short of the Constitution. Restoring Congress as the central law-

making body in our federal government would go a long way to making
administration more constitutional. Delegations to the executive branch have up-
ended our system of government, distorting not just the lawmaking power but
also the executive and judicial powers. Holding that hedgehog’s idea, however,
will not cure the pathologies of administration, at least not right away. The rela-
tionship between big ideas and more ordinary facts is complex, in administrative
law no less than in political philosophy. Absent a substantial realignment of the
administrative state, important work remains for the fox. As I learned at OIRA,
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taithful execution of the laws means ensuring agencies stay within their delegated
authority, follow processes that encourage political accountability, and promote
due process in the creation and enforcement of regulatory policy. The exercise of
the judicial power reflects a different institutional balance between hedgehog and
fox, but that is a topic for another day.
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