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Abstract: In the last decades, many political theorists have explored the idea of deliberative democracy.
The basic claim is that well-functioning democracies combine accountability with a commitment to reflec-
tion, information acquisition, multiple perspectives, and reason-giving. Does that claim illuminate actu-
al practices ? Much of the time, the executive branch of the United States has combined both democracy
and deliberation, not least because it has placed a high premium on reason-giving and the acquisition of
necessary information. It has also contained a high degree of internal diversity, encouraging debate and
disagreement, not least through the public comment process. These claims are illustrated with concrete, if
somewhat stylized, discussions of how the executive branch often operates.

CASS R. SUNSTEIN, a Fellow of
the American Academy since 1992,
is the Robert Walmsley University
Professor at Harvard University.
From 2009 to 2012, he was Ad-
ministrator of the White House
Office of Information and Regu-
latory Affairs. He is the author of,
most recently, #Republic: Divided
Democracy in the Age of Social Media
(2017), Conspiracy Theories and Oth-
er Dangerous Ideas (2014), and Why
Nudge ? The Politics of Libertarian Pa-
ternalism (2014).

In thelast decades, alarge number of political theo-
rists have explored the idea of deliberative democra-
cy.! The basic claim is that well-functioning democ-
racies combine accountability with a commitment
to reflection and reason-giving. They do not mere-
ly respond to popular pressures and majority senti-
ment. They also try to “refine and enlarge the pub-
lic view” through acquisition of relevant informa-
tion, attention to multiple perspectives, and careful
deliberation in the public sphere.? Versions of this
claim have been impressively elaborated by many
people, including Joseph Bessette (who originally
coined the term), Jiirgen Habermas, Amartya Sen,
Jane Mansbridge, James Fishkin, and the team of
Amy Gutmann and Dennis Thompson.3

The idea of deliberative democracy might focus on
the internal operation of government, with an em-
phasis on how the legislative, executive, and judi-
ciary branches speak with one another. It could take
more or less populist forms, focusing on deliberation
among citizens themselves, or between citizens and
public officials. And while citizen-centered concep-
tions focus on widespread participation, drawing on
the idea of town meetings, we can also find concep-
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tions of deliberative democracy that em-
phasize reason-giving by elected leaders.

My goal in this essay is to explore the op-
eration of deliberative democracy in the
trenches — not as a set of abstract ideals,
but as concrete practices. My central ques-
tion is relatively narrow: can deliberative
democracy be found within the executive
branch of the U.S. government? In im-
portant ways, I will suggest, it can be, or
atleast there have been periods in which it
has flourished.# When it is working well -
andit oftenis — the executive branch places
alarge premium not only on accountabil-
ity, but also on the exchange of informa-
tion and reason-giving within the feder-
al government, between that government
and states and localities, and between that
government and diverse citizens. This dis-
cussion draws a great deal on my own ex-
perience from 2009 to 2012, when I served
as administrator of the White House Of-
fice of Information and Regulatory Affairs
(OIRA), and also from 2013 to 2014, when 1
served as a member of the President’s Re-
view Group on Intelligence and Commu-
nications Technologies. It is important to
acknowledge that the executive branch
can take different forms, with a stron-
ger or weaker focus on deliberation, and
I shall have something to say about vari-
ability over time as well.

The notion of deliberative democracy
has two components, and we could easily
imagine different emphases, or one with-
out the other. A system of purely majori-
tarian democracy could require a high lev-
el of accountability while placing little or
no premium on deliberation. Call this non-
deliberative democracy. Perhaps account-
ability would be a sufficient safeguard for
what matters, whether it is welfare, liber-
ty, or some other value. Atleast if we think
that the views of majorities have strong
epistemic credentials, a nondeliberative
democracy might work well (or at least it

would be lovely to think so). Moreover, a
system of deliberative government need
not be democratic at all. It might be un-
democratically deliberative. Such a gov-
ernment could be run by a set of experts,
with different perspectives, who would
exchange information and ideas, without
paying much attention to the public. We
could also stress one or another compo-
nent of the term. A deliberative democra-
cy would emphasize the importance of re-
flection and reason-giving. A deliberative
democracy would stress the importance of
popular control. Or the two values could
be given equal weight (though itis noten-
tirely clear what that would mean).>

No one doubts that, in the United States,
the executive branch is accountable for its
decisions and subject to democratic con-
straints. The president is elected, and his
basic convictions and proposals are a large
part of what accounts for his position in
the White House. When a president wants
something to be done, it is often because
most or at least many people want it to be
done, though this is not always the case.
Elections to one side, many of the presi-
dent’s decisions, and those of people who
work for him, are subject to intense public
scrutiny. Accountability looms especially
large in the period right after an election,
when the new administration isinclined to
ask, “What were our campaign promises ?”
The same kind of accountability also looms
large right before elections, including both
presidential reelections and the midterms.
White House staffers and members of a
president’s cabinet do not want to endan-
ger the electoral prospects of their boss. Ex-
ecutive branch officials are also reluctant to
undermine the campaign efforts of legisla-
tors within the president’s own party, and
certainly do not want to risk losing one of
the houses of Congress.S In either case, the
executive branch will be subject to a con-
tinuing process of careful public scrutiny,
at least for its most important decisions.
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I want to emphasize here a different
point: within the executive branch, de-
liberation about policies has often been a
fact of daily life. When the system is work-
ing well (and I will leave that important
qualification implicit for most of the re-
maining discussion), it is the best place
in government to see deliberative democ-
racy in practice. And critically, its discus-
sions are largely substantive and technical
rather than political, at least if we under-
stand the term political to refer to attention
to electoral considerations, to the views
of various interest groups, or to issues of
fundraising and campaign finance. For the
most part (though not always), such po-
litical considerations are entirely irrele-
vant, and the exchange of reasons about
different policies has often been the coin
of therealm. There is intense focus on con-
sequences: What would this policy do?
What are the alternatives ? Would they be
worse, or better, in terms of their effects ?7

Of course, in some cases, political con-
straints matter. They then become part of
adeliberative process, in the sense that po-
litical deliberation is the art of the possi-
ble. If a proposal must be enacted by Con-
gress, the executive branch will think hard
about what is most likely to receive con-
gressional support. But thereis a great deal
that the executive branch can or must do
on its own, and when this is so, the role
of politics weakens and often evaporates.
In my own experience, and much of the
time, substance often turns out to be all
that matters.?

The process of deliberation involves di-
verse people with a great deal of knowledge.
Within any cabinet-level department, there
are numerous experts who have been work-
ing on the relevant issues for many years
and through multiple administrations.
Most of them do not care at all about elec-
tions, politics, or interest groups; they are
policy specialists, not political animals. To
be sure, they might well have their institu-
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tional biases. They might be mired in ex-
isting practices. They might be (and some-
times are) resistant to significant change.
They tend to be Burkeans, wedded to tradi-
tions, sometimes displaying an acute form
of status quo bias. But they also have an im-
mense stock of knowledge.

With respect to deliberation, the central
point is that these officials will also work
and exchange facts and views with numer-
ous people within the executive branch, at
least on the most significant questions. For
multiple issues, this process of interagen-
cy collaboration is formalized and routin-
ized.? With respect to both domestic and
international affairs, deliberation typically
takes something like the following (high-
ly stylized) form: participants in an inter-
agency process, including representatives
of various parts of government, work to-
gether on some issue, whether short-term
(in need of resolution within, say, three
weeks) or long-term (not requiring reso-
lution for many months).

Sometimes these discussions take
months or more, and can have a high degree
of intensity and animation. Diverse people,
with different knowledge and perspectives,
are frequently involved. In one discussion,
there might be participants from the Na-
tional Economic Council, the Council of
Economic Advisers, the Office of Manage-
ment and Budget, the Department of the
Treasury, the Office of the United States
Trade Representative, the Department of
State, and the Department of Energy. The
participants might be “policy” officials;
some might have been chosen by the presi-
dentand confirmed by the Senate. But those
officials will be staffed and, to some extent,
guided by people without any evident polit-
ical affiliation; they are specialists and tech-
nocrats. Of course, itis also true that policy
officials, and not their staffs, are entitled to
make the ultimate call.

At the same time, the participants will
have distinctive “equities,” understood as

Cass R.
Sunstein

131



Deliberative
Democracy in
the Trenches

132

perspectives and inclinations that grow out
of special concerns and roles. The Office of
Management and Budget, for example, will
be particularly concerned about budgetary
implications and might well be focused on
the possibility of excessive costs to taxpay-
ers. Meanwhile the Office of the United
States Trade Representative will focus on
the implications for international trade,
and the Environmental Protection Agency
(EPA) will typically be concerned with the
effects on clean air and water. Because of
their own equities, participants are unlike-
ly tobe silent if the issue raises serious con-
cerns from the standpoint of their office.
As a result, a great deal of information is
likely to be exchanged. A failure to include
someone with arelevant perspective, or an
utter disregard of what they have argued,
counts as a “process foul”: a violation of
the internal morality of executive branch
operations.

Itis true that the public might not know
what perspectives have been represent-
ed in a process. Even more important, it
would also be extravagant to say that “all”
relevant perspectives have been includ-
ed. (To avoid absurdity, a judgment about
the meaning of “all” would require nor-
mative criteria, which might well be con-
tested.) Some perspectives will undoubt-
edly lack representation in any such pro-
cess, and that might be a serious problem.
The only point is that the range of views
is very wide, and the construction of the
executive branch is such that many com-
peting perspectives, with diverse priorities
and concerns, will be heard.

After the participants are done with their
own process of deliberation, they might be
able to resolve the issue in a way that is es-
sentially final. But if that issue is very im-
portant, or if agreement proves impossible,
it mightbe “elevated” to some kind of “dep-
uties’ committee,” consisting, for example,
of the deputy secretary of state, the deputy
secretary of defense, the deputy secretary of

energy, and the deputy director of the Office
of Management and Budget (who might, as
the highest-ranking White House official,
run the meeting and have special authori-
ty over resolution of the issue). After that,
the issue might be resolved, or it might be
elevated to a “principals’ committee,” con-
sisting of cabinet-level officials.

If the issue is a very important one, the
principals’ committee might be chaired by
one of the highest-ranking officials in the
White House, such as the national security
adviser or the chief of staff, who is often,
next to the president, the most important
person within the executive branch of the
government, effectively in charge of the
cabinet. The principals’ committee might
well be able to resolve the question ; many
issues are settled at thislevel. But if there is
an internal division, or if the issue is very
important, it is likely to go to the presi-
dent. The president sometimes resolves
issues on the basis of some kind of paper
briefing, which ends by asking him for a
decision. Or he might resolve an issue as
aresult of, orin, ameeting, in which com-
peting perspectives are explored in con-
siderable detail. In some cases, a principal,
having been badly outnumbered in a prin-
cipals’ committee, requests an individual
meeting with the president, so as to ensure
that he hears all relevant arguments and
ultimately makes the decision personally.

Stylized and brief though it is, this ac-
count should be sufficient to suggest that,
within the executive branch, there has typ-
ically been a great deal of deliberation, and
it often involves people with diverse per-
spectives and high levels of technical ex-
pertise. Everyone within the executive
branch works for the president, of course,
but there is often a surprising level of het-
erogeneity and disagreement that has to
be worked through, typically as a result
of substantive exchanges that place a high
premium on acquisition of relevant infor-
mation.’® On important environmental
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questions, for example, there might well
be differences in the views of the Environ-
mental Protection Agency, the Council on
Environmental Quality, the National Eco-
nomic Council, the Council of Economic
Advisers, and the Office of Management
and Budget; some process has to be used
to work out different perspectives and un-
derlying disagreements.

To take an example with which I am
tamiliar: In 2009 - 2010, an interagency
working group produced a “social cost of
carbon,” meaning the economic cost of a
ton of carbon emissions, suitable for use
in regulatory impact analyses." The group
included representatives of the Council of
Economic Advisers, the Council on Envi-
ronmental Quality, the Department of Ag-
riculture, the Department of Commerce,
the Department of Energy, the Depart-
ment of Transportation, the Environmen-
tal Protection Agency, the National Eco-
nomic Council, the Office of Energy and
Climate Change, the Office of Manage-
ment and Budget, the Office of Science and
Technology Policy, and the Department of
the Treasury. Members of this group, like
members of countless others, had differ-
ent information and different equities.

The EPA, for example, is a crucially im-
portant participant in discussions of the
social cost of carbon, and it sees envi-
ronmental protection as its major equity,
while the Office of Science and Technol-
ogy Policy also knows a great deal about
the underlying science (but might have a
somewhat different perspective from the
EPA). The Department of Commerce seeks
to promote commercial activity; the De-
partment of Energy has a great deal of ex-
pertise on the effects of carbon emissions;
and the Council of Economic Advisers and
the National Economic Council have ex-
pertise on the appropriate discount rate.
The efforts of the working group involved
the aggregation of a great deal of scientific,
economic, and legal expertise, with agree-
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ments being forged through substantive
arguments. And notably, for this decision,
politics — understood as electoral consid-
erations, the views of interest groups as
such, or possible press reactions - did not
play the slightest role in determining the
working group’s substantive choices.'*
Here, then, was a practice of deliberative
democracy. It was democratic because the
ultimate decision was under and by appoin-
tees of an elected official, the president. It
was deliberative for the reasons I have giv-
en. And while the ultimate product has cer-
tainly been subject to reasonable dispute,
it seems fair to say that the effort was both
reasonable and highly professional. In this
respect, the process was hardly unique.’3

Wth respect to the regulatory process,
the system of internal review takes a some-
what different but also standard form, one
that has been worked out over several de-
cades.' For example, suppose that the EPA
wishes to issue a new regulation involving
particulate matter. If the regulation is sub-
mitted to the Office of Information and
Regulatory Affairs (and it almost certainly
would have tobe),"> it will be scrutinized by
numerous offices within the Executive Of-
fice of the President, including the Office
of Management and Budget, the Domes-
tic Policy Council, the National Economic
Council, the Council of Economic Advis-
ers, the Office of the Vice President, and the
Office of the Chief of Staff. If it has inter-
national implications, it will be scrutinized
as well by the Department of State, the Na-
tional Security Council, and the Office of
the United States Trade Representative.
Within the Executive Office of the Presi-
dent, the initial comments will likely come
from staff, not from high-level officials. The
principal focus will be intensely substan-
tiverather than political, and at most stages,
and often all of them, political consider-
ations —including reactions of interest
groups, congressional committees, or the
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media — will not be raised at all except in-
sofar as they suggest legitimate substantive
questions and concerns. (When they bear
directly on the merits, those questions and
concerns can turn out to be quite impor-
tant.) If political considerations are raised,
for example, it might be to make relevant
communications and legislative affairs of-
fices aware of what is coming. The White
House Office of Legislative Affairs might
have to manage congressional questions,
certainly on high-visibility matters, and it
is important to ensure that it is prepared.

Draftrules, both proposed and final, are
certainly subject to scrutiny by other de-
partments within the executive branch, at
least when they raise issues within the le-
gal authorities or policy-making expertise
of those departments. For example, if a reg-
ulation hasimplications for the energy sup-
ply, it will be assessed by the Department
of Energy, which will have information re-
lating the risk of energy price increases or
power outages. The Departments of Com-
merce and Treasury mightbe involved, es-
pecially if the regulation raises economic
issues. To the extent that there are labor im-
plications, the Department of Labor will
comment. If agriculture is affected, the
Department of Agriculture will comment
as well. And for regulations with environ-
mental implications, the Department of
the Interior might also be involved. With-
in the agencies, it is important to see that
the initial analysis is typically done by peo-
ple with no political affiliation: they will
be civil servants, specialists in the issues at
hand. (Hence again we are speaking here of
deliberative democracy.)

With respect to regulations, this process
of internal scrutiny can be intense. Issues
of policy and law might receive detailed
attention. Perhaps people will disagree.
There might be legal objections from law-
yers within the Department of the Trea-
sury or the Department of Justice. Some-
one in the Department of Energy could

suggest that some of the policy choices
are wrong. Perhaps the economic analy-
sis will be seen, by someone in the Coun-
cil of Economic Advisers, to contain a se-
rious mistake. Perhaps the benefits or the
costs will appear to have been inflated. (As
administrator of the Office of Informa-
tion and Regulatory Affairs, my own po-
sition was that, in the face of reasonable
disagreement, the views of the Council of
Economic Advisers are presumed to be au-
thoritative on technical economic issues,
just as the views of the Department of Jus-
tice are presumed to be authoritative on
technical legal issues. Of course, there can
be a back-and-forth on such issues.) Any
analysis of benefits and costs will likely be
seen and scrutinized by numerous people.

With respect to thelaw, hereis arelevant
fact, based on my own experience, and cast-
inglight on the operation of deliberative de-
mocracy in the trenches: General counsels
within agencies are usually excellent, but
inatleast some cases, theirlegal judgments
areinfluenced by the substantive goals and
hopes of their own cabinet secretaries. Law-
yers in other parts of government — the De-
partment of Justice, the White House Coun-
sel’s Office, the Office of Management and
Budget General Counsel — often have great-
er objectivity even if they have less special-
ized expertise. What is true of legal issues
can be true of policy questions as well, in-
cluding predictions of likely consequences
(such as costs and benefits).

Frequently, issues and concerns can be
worked out at the staff level, as a result of
brief or extended substantive conversation.
OIRA staff will convene staft-level discus-
sions, and most of the issues are indeed re-
solved in that way, whether they involve
economics, policy, or law. But here as well,
issues mightbe “elevated.” For example, an
assistant secretary of one department might
engage with the assistant secretary at the
rule-making agency and with the OIRA’s
deputy administrator to explore interagen-
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cy concerns. Sometimes the issue will be
raised with the OIRA administrator him-
self. If (and this is quite rare) agreement
is not possible at that level, further discus-
sions will be required, with ultimate res-
olution by a group of principals or (this is
very rare indeed) by the president person-
ally. If the attorney general has a clear view
on thelaw, for example, that will ordinarily
dispose of legal questions, just as the presi-
dent’s science adviser will have a great deal
of authority on issues of pure science.

The regulatory process is not only an in-
ternal one: it involves citizens, not merely
public officials. In this respect, the process
of deliberative democracy, in the trenches,
has more than an indirect democratic ped-
igree. (Now we are speaking of delibera-
tive democracy, atleast in the sense that the
publicis both engaged and influential.) For
regulations, public comment is usually in-
volved, and it can make a large difference.
The Administrative Procedure Act calls for
aprocess of “notice and comment” on pro-
posed rules, which means that agencies
must ordinarily submit those rules to the
public and take comments on their con-
tents. This is central to the process of de-
liberative democracy; it enables a dialogue
between citizens and public officials.
Among law professors and political sci-
entists, public comments are often thought
to be irrelevant, a kind of outlet, display,
or show, not much affecting what gov-
ernment actually does. Nothing could be
further from the truth. Public comments
sometimes make a large difference in the
content of what emerges from the nation-
al government, whether the issue involves
climate change, health reform, occupation-
al safety, or homeland security. Time and
again, proposed rules are changed as aresult
of what government learns from citizens.
The strong institutional inclination of the
Office of Information and Regulatory Af-
fairs is to make it entirely clear to the public
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that comments are invited on a wide range
of choices that have been made in a pro-
posed rule, and also on alternatives to those
choices. Agencies often think, and the OTRA
often urges them to think, that their own
judgments are provisional and that therole
of the comment process is tolearn whether
or not they areright. For thatlearning to oc-
cur, the public must be asked to comment
on the provisional choices and on alterna-
tives to them. It is not much of a stretch to
see the inspiration for this form of deliber-
ative democracy in the work of economist
Friedrich Hayek and, in particular, his em-
phasis on the dispersed nature of knowl-
edge in society.'® Of course, Hayek was not
agreat fan of the modern regulatory state —
he liked markets, not regulators — but his
work on widely dispersed information has
helped spur the effort, in both Democratic
and Republican administrations, to go out-
side of government to learn from others.
Tobe sure, the public as awhole does not
comment on proposed rules; only certain
members do. In this light, it is reasonable
to ask whether the comment process re-
flects a harmful kind of skew. Here is one
concern: Comments often come from well-
organized interest groups with resources
that can support a team of experts who are
willing and able to attack what the govern-
ment seeks to do. If the issue involves the
environment, those who own and man-
age power plants may be in the best posi-
tion to engage in advocacy, running num-
bers and making claims of policy and law
that are self-serving and wrong, but likely
to make officials nervous. If the issue in-
volves regulation of the transportation sec-
tor, the airline and railroad industries will
predictably make a series of objections, and
because of the incentives and immense skill
of those who work on behalf of those in-
dustries, the objections might end up con-
vincing those who work for the public. If
so, we have a form of “capture,” not in the
simplest form, and not through anything
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thatis easily described as corruption, butin
epistemic terms: public officials learn from
those who speak, and those who speak are
likely to have both money and self-interest
at stake.

This concern can hardly be ruled out in
the abstract. If it accurately depicts real-
ity, we have a cruel parody of the ideal of
deliberative democracy. Moreover, no one
should doubt that comments are most like-
ly to come from those with resources and
organization. The extent of epistemic cap-
ture, if any, will vary with context and time.
But the concern should not be overstated.””
Often resources and organization come
from more than one side. Environmen-
tal groups, for example, often have a great
deal to say, and their experts are also well-
trained ; the same is true for civil rights or-
ganizations and labor unions. In addition,
and even more important, the government
has strong “filters” by which to test the
plausibility and reasonableness of public
comments. Self-serving claims about eco-
nomics, policy, and law are often easy to
dismiss. It is true that the public comment
process can suffer from a kind of epistem-
ic skew, but it is also true that as a result of
what is learned, outcomes are both more
democratic and more deliberative than they
would be otherwise.

One reason for the great length of final
rules is that their preambles engage with
comments, frequently in considerable de-
tail. And in many cases, public comments
help produce substantial changes. Some-
times agencies learn that their proposals
need to be withdrawn.'® Sometimes they
learn that a fundamentally different ap-
proach, saving costs, is best.’¥ Sometimes
they learn that a more expansive approach,
increasing benefits, is justified.?® A great
deal of deliberation thus occurs between
public officials and citizens, not only as a re-
sult of meetings, but perhaps most funda-
mentally through the process of public com-
ment. It might notlive up to the very highest

ideals, but much of the time it is worthy of
the idea of deliberative democracy.

These points suggest strong reasons to re-
ject the view, offered energetically by some
law professors, that courts should be less
willing to defer to executive action when
that action is not a product of the auton-
omous decision-making of the particular
agency involved, but of numerous officials
within the executive branch.?" Put to one
side the fact that courts will not ordinarily
know about the internal process of delib-
eration and will not be able to sort out the
precise role of various officials. The much
deeper problem is that this view has things
exactly backwards. If an agency is acting
on its own, there might well be reason to
worry about myopia, mission orientation,
and tunnel vision, potentially compromis-
ing the ultimate judgment. If multiple of-
ficials are involved, there are of course no
guarantees, but the risks are reduced by the
safeguards provided by multiple perspec-
tives. The case for judicial deference to ex-
ecutive action is far stronger if the action is
supported and produced by numerous offi-
cials, and not only by the rule-making agen-
cy. That process of support, and that kind of
production, ensure more in the way of both
deliberation and democracy.

The picture I have presented might well
be an idealized one. Not every executive
branch, and not every issue in the execu-
tive branch, is the same. Some people will
be deeply skeptical about any picture of
the Obama administration as embodying
an appealing form of deliberative democ-
racy. Others will point to their own pre-
ferred examples, real orimagined, in which
it seems misleading, incomplete, or worse
to depict the executive as an embodiment
of deliberative democracy. And whatever
we think of the Obama administration, it
is easy to find or to envision other adminis-
trations, past, present, or future, that draw
that characterization into serious doubt.
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To put the point most vividly: imagine
your least favorite presidential candidate
of the past few elections; now imagine he
is president. Perhaps he has terrible but
fixed convictions and is unwilling to listen
to reason; perhaps he does not much care
about the facts; perhaps he is indifferent
to public comments; or perhaps he is un-
duly influenced by well-organized interest
groups. During a Republican administra-
tion many years ago, I emailed some ten-
tative suggestions about how to deal with
climate change to a high-level public offi-
cial, whowas (and is) a committed conser-
vative and was (and is) also a good friend.
My suggested approach did not involve the
imposition of high costs. I was puzzled to
receive no answer (though after my own ex-
perience in government, learning about the
potentially acute risks of using email, my
puzzlement dissipated). When I next saw
him at the White House, he came right up to
me and said: “Cass, you have absolutely no
idea how conservative my colleaguesare!”

Note, however, that even if the president
were your least favorite candidate, many de-
cisions of the executive branch would not
be likely to be affected. They would involve
relatively routine (even if important) deci-
sions, and they would be settled by some-
thinglike the process I have described here.
But it mustbe acknowledged that with such
apresident, or anyone with the characteris-
tics described above, deliberative democra-
cy would work far less well in the trenches,
atleast on high-profile questions, on which
relevant interest groups are able to exert
their influence, or on which the anteced-
ent convictions of the president, and of his
high-level advisers, are fixed and firm.

If such officials believe that climate
change is a myth, a technical process on
the social cost of carbon is unlikely to go
well. If such officials favor stringent regu-
lation of ozone, mercury, and particulate
matter — whatever the facts show — deci-
sions will not reflect a well-functioning
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process of deliberation. If such officials CassR.
are enthusiastic about renewable fuelsand Sunstein

want to maximize their use, it is useless to
emphasize that executive officials are lis-
tening to one another and to the public.
This essay was originally written long
before the 2016 presidential election, and
atleast in the early months of the admin-
istration of President Donald J. Trump,
many people believed that the executive
branch was not working in a highly delib-
erative fashion. Critical observers think
that the Trump administration is some-
times or often bypassing the time-honored
processes sketched here, in which diverse
people explore, in great detail, policy op-
tions and the substantive arguments for
and against them. Whether or not that is
so, it must be acknowledged that the ar-
guments I am making here depend on a
picture of the executive branch that may
not always be accurate. I believe that it is
indeed accurate under most Democratic
and Republican presidents, certainly out-
side of the context of the most politicized
questions (and frequently enough, in that
context as well). But under any president,
the influence of interest groups cannot be
discounted, and the risk of politicized de-
cision-making or excessive domination by
antecedent convictions is well above zero.

The theoretical literature on deliberative
democracy has made significant contribu-
tions not only to theory but to practice as
well. My main goal here has been to make
some progress in understanding delibera-
tive democracy in the trenches, in part by
offering an account of practices that I wish,
in retrospect, [ had known before starting
to work in the federal government.

The major lesson is that, much of the
time, the executive branch itself com-
bines both democracy and deliberation,
and places a high premium on reason-giv-
ing and the acquisition of information.
Perhaps surprisingly, it often contains a
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high degree of internal diversity, encour-
aging debate and disagreement, not least
through the public comment process.

I have not argued that this basic picture
holds in all times and places. Some execu-
tivebranches are different from others, and
even within ayear oramonth, internal pro-
cesses can be different from one another.
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