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Abstract : Ideally, justice is a universal good : the law protects equally the rights of the rich and powerful,
the poor and marginal. In reality, the major share of legal services goes to business entities and wealthy
people and the prestige and prosperity to the lawyers who serve them. This essay deals with the history
of access to justice — chiefly civil justice — and with the role of lawyers and organized legal professions in
promoting and restricting that access. In the last century, legal professionals and others have taken small
steps to provide access to legal processes and legal advice to people who could not otherwise afford them.
By doing so, they have inched closer to the ideals of universal justice. Though the organized bar has re-
peatedly served its own interests before those of the public, and has restricted access to justice for the poor,

it has been a relatively constructive force.
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In no profession is the gulf greater between ide-
als and practices than it is for lawyers. Ideally, jus-
ticeis auniversal good: the law protects equally the
rights of the rich and the poor, the giant corpora-
tion and the small business, the innocent and the
criminal accused. The ethical imperative that law-
yers must zealously serve the interests of their cli-
ents can be justified, and reconciled with the goal
of universal justice, only if all other affected parties
(including the clients’ adversaries) will be compe-
tently represented as well. In practice, of course,
access to the complex and expensive procedures
of law and the services of lawyers is largely deter-
mined by clients’ ability to pay: the major share of
legal services goes to business entities and wealthy
people. The lawyers who enjoy the greatest profes-
sional success and prestige do most of their work
on behalf of the rich and powerful.!

This essay examines the history of access to jus-
tice — chiefly civil justice, with a brief note on crim-
inal defense — and the role of lawyers and organized
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ABrief legal professions in promoting and re-
History gtricting that access. Traditionally, access

to justice has meant at minimum the ef-
fective capacity to bring claims to a court,
or to defend oneself against such claims.
Although many courts allow parties to
represent themselves, it is clear that ef-
fective access usually requires the ser-
vices of acompetentlawyer, since lawyers
hold the monopoly of rights of practice in
courts and the skills and experience that
accrue from that practice. The costs of lit-
igation, however, are very high —in court
costs, administrative costs, witness fees,
and lawyers’ fees — so much so that even
middle-class parties are foreclosed from
using the courts for any but routine trans-
actions unless they can tap into financing
from some other source, such as contin-
gent fees and attorney-fee awards paid by
the adverse party, or state-subsidized le-
gal services.

In the modern world, access to justice
requires more than the capacity to liti-
gate in courts. It requires help with navi-
gating the mazes of bureaucratic govern-
ment and filling out its forms, and with
contesting adverse government actions.
It requires help in planning for major life
events, like founding a business, adopt-
ing a child, or divorcing a spouse. It re-
quires effective assistance with challeng-
ing adverse actions of business corpora-
tions or professionals, say, as employees
or customers. It requires access to pow-
erful decision-makers, or agents in a po-
sition to influence them. Lawyers are not
exclusive providers of such out-of-court
services — they have to compete with ac-
countants, financial consultants, and lob-
byists, among others —but they tend to
dominate.

In the last century, legal professions,
governments, and charitable providers
have taken small, partial steps to provide
access to legal processes and legal advice
to people who could not otherwise afford

them. By doing so, they have inched clos-
er to the ideals of universal justice. They
have also, on occasion, acted to restrict
access to law by the poor and powerless.
Despite inspiring rhetoric—and more
inspiring models and exemplars - that
American lawyers use to trumpet their
commitment to equal justice for all, they
have generally served their own inter-
ests before those of the public, in particu-
lar the poor and economically struggling.
They serve best the rich and powerful,
serve some middle-class clients and in-
terests to the extent that it generates ade-
quate fees, and, with notable exceptions,
either serve minimally or not at all virtu-
ally everyone else.

Before 1900, mentions in Anglo-Amer-
ican legal records of aid to the poor are
scattered. Most of the references are to
judges who appointed counsel to poor
clients or to lawyers who voluntarily took
their cases.

Medieval canon law was full of injunc-
tions to lawyers to serve persons too poor
to pay their fees, and “persons of humble
status” were frequent enough litigants to
suggest that some lawyers did.> Common
lawyers also recognized some duties to
the poor, codified in statute in 1495, when

Parliament provided . . . that poor persons
could petition to plead in forma pauperis in
all courts of record without the payment of
any court fees, and provided further that
the Chancellor and Justices should assign
to such poor persons attorneys and learned
counsel who should give their counsels
without taking any reward.3

Lawyers’ fees in medieval times were not
high per case (most serjeants-at-law made
their serious money viaretainers), but En-
glish law was already so technical that no
one could navigate pleading rules with-
out a lawyer. Scattered reports refer to
poor litigants represented by appointed
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or volunteer counsel: there is no way
to know how frequently. It is likely that
most poor persons’ disputes were heard
in more informal courts like the Court of
Requests, or manorial or borough courts.
Before the early eighteenth century,
middle-class litigants like tradesmen and
well-off farmers appeared frequently in
common-law courts. But as long ago as
the mid-eighteenth century, lawyers’ fees
and court costs had escalated above even
most middle-class pocketbooks.*

Until the mid-eighteenth century, a
criminal accused was not allowed a law-
yer to contest the facts of the cases against
him, but had to conduct his own de-
fense. This began to change around the
mid-eighteenth century, when lawyers
were permitted, but without pay.

With respect to criminal defense, re-
flecting the colonists’ experience on the
receiving end of imperial prosecution,
the new republic definitively rejected ear-
lier English practice by providing federal
and state constitutional rights to counsel
in criminal cases. They provided no fund-
ing to support the right, but in serious fel-
ony cases, especially for murder, courts
would often appoint prominent lawyers
to defend without pay. They often wel-
comed the chance for publicity in notori-
ous trials.

Most small claims for civil justice in the
earlier nineteenth century were pursued
without lawyers in local informal tribu-
nals, like justice of the peace courts or
county courts. Anyone, including wives,
minors, and slaves, could come under the
jurisdiction of these courts, which were
regulatory agencies and enforcers of local
laws as well as dispute-settlers. Yet even
in regular trial and appellate courts, the
reports show many cases with lawyers
litigating relatively small sums like $s50
to $100. Entry barriers to the profession
were almost nil in most states, so litigants
could have the benefit of low-cost advice.
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Subsidized advice in the United States Robert W.
to help poor people deal with social and Gordon

legal problems began with the Work-
ing Women's Protective Union in 1863
in New York, which helped workers col-
lect fraudulently withheld wages. The
union’s example gradually spread to oth-
er cities. Staffed, at first, mostly by vol-
unteer women nonlawyers, the Chica-
go Protective Agency for Women and
Children expanded the model. By 1905,
it had a paid staff and was handling four
thousand cases. The Protective Agency
also brought wage claims, but special-
ized in helping victims of domestic vio-
lence, who were often ignored by courts.
Around the same time, the Chicago Bu-
reau of Justice was founded. Its clients
were mostly poor people with small debts
to tradesmen, landlords, and mortgage
lenders. Like the Protective Agency, it
distrusted the formal legal system: it saw
many judges as corrupt and the lower bar
as incompetent. The two Chicago organi-
zations merged in 1905 to form the Legal
Aid Society of Chicago.’

New York City opened its own Legal
Aid Society in 1900, largely to aid floods
of newly arrived Jewish immigrants. The
society grew out of an earlier bureau giv-
ing legal advice to German immigrants.
Unlike the women’s protective unions,
New York Legal Aid was mostly staffed by
lawyers and defined its work as strictly le-
gal rather than social work. But it was also
strongly paternalistic, seeking to educate
in American values those whom the law-
yers saw as quarrelsome litigious Jews. It
generally sought only money damages for
clients rather than seeking broader solu-
tions to their family problems, and re-
fused to act if defendants had no assets.

In the early-twentieth-century wave of
professionalization, social work emerged
as a recognized credentialed profession.
Lawyers, spearheaded by new national
and local bar associations, sought to raise
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ABrief their own professional standards with
History new educational and bar exam require-

ments. Among lawyers, Reginald Heber
Smith of Boston became the most prom-
inent advocate for legal aid with his Car-
negie Foundation Report on Justice and the
Poor (1919), an indictment of unequal ac-
cess to justice that was the leading man-
ifesto for the legal-aid movement for the
rest of the century.® Smith maintained
that providing lawyers for the poor and
people of moderate means was an ele-
mentary requirement of justice, which
the legal profession had an obligation to
supply rather than leave to charity.

His report ignored the existence of sub-
stantial women’s legal-aid organizations.
He and his disciples fought a running bat-
tle with the social workers, insisting that
law was a masculine sphere in which cli-
ents could exercise legal rights only with
the help of a trained lawyer. Eventually,
these quarrels were resolved by compro-
mise, with the recognition that many poor
clients’ problems could not be addressed
solely by means of the law. Smith estimat-
ed in 1919 that about $600,000 would suf-
fice to fund adequate legal-aid services in
the nation’s cities —a contribution of $5
per lawyer — but complained that lawyers
and their guilds were mostly indifferent
to the responsibility to supply it.

Some bar leaders continued to promote
legal aid, but the rank-and-file remained
apathetic and sometimes actively hos-
tile. Until the mid-1960s, the American
Bar Association (ABA) condemned as so-
cialism the idea of state-funded - as op-
posed to bar- and charity-funded - civil
legal services, just as the American Med-
ical Association had condemned Medi-
care. Most urban legal-aid programs re-
mained severely underfunded, unable to
accept most potential clients, and pro-
hibited from helping clients divorce or go
bankrupt for fear of offending charitable
funders. These programs were averse to

taking adversarial stances against land-
lords or businesses, favoring conciliation
rather than the vindication of rights.”

The landscape changed in 1965 with the
funding of the Office of Equal Opportu-
nity Legal Services Program (since reor-
ganized as the Legal Services Corpora-
tion, or LSC) asa component of Lyndon B.
Johnson’s war on poverty. In a major shift
of policy, national bar leaders at the ABA
supported this program at the time and
have since become its stalwart defenders
against multiple political attacks. Federal
services expanded the total national legal-
aid budget from under $5 million per year
to $321 million in 1980 —1981.

Program lawyers, including many top
graduates of elite law schools, saw a much
more ambitious role for the LSC than tra-
ditional legal aid. Rather than simply try-
ing to help clients solve their problems
one by one, they favored bringing stra-
tegic test-case suits before sympathetic
liberal federal judges, and helping client
groups like welfare recipients to form or-
ganizations capable of making their own
demands. Their most controversial ef-
forts were the work of program-funded
California Rural Legal Assistance lawyers
for Cesar Chavez’s farmworkers and pro-
gram lawyers’ support for the militant
National Welfare Rights Organization,
which lobbied for a right to universal ba-
sicincome.

The lawyers made fierce enemies
among those interests that their clients
sued. These included Governor Ronald
Reagan of California (as president, he
tried to abolish the program in 1981, and
succeeded in cutting its budget by 25 per-
cent); local and national welfare officials;
real-estate interests targeted by new ten-
ants’ organizations; established city pa-
tronage machines; and - not least - local
lawyers and bar associations unhappy
about competition from the new legal-
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services bar. The battle over federal legal
services has continued since.

The LSC survives with the backing of
elite lawyers, the ABA, and the judiciary,
but under many and increasing restric-
tions on the kinds of clients and cases it
can accept. The legal-services offices it
funds may not bring class actions, lobby
legislators, or represent unions, nonciti-
zens, prisoners, or organizations promot-
ing abortion, school desegregation, or
welfare reform.® The general aim of con-
servatives has been to limit LSC-funded
lawyers to individual personal aid, and to
steer them away from actions with collec-
tive consequences like law reform, class
actions, impact litigation, or aid to politi-
cal organizing.?

In the same political moment as the
founding of the Legal Services Program,
the Ford Foundation and other grantors
supplied funding to create “public inter-
est” law firms that would supply the re-
sources to pursue systemic reform proj-
ects affecting the poor. Ford also fund-
ed clinical legal education in law schools.
The clinics have supplied a significant
proportion of liberal-progressive law-
yering. These efforts supplemented the
longstanding work of the NAACP Legal
Defense Fund (LDF) and the American
Civil Liberties Union (ACLU), venerable
nonprofits funded by subscribers, to seek
court decisions favorable to their causes
(African American equality for LDF; first,
labor organizing and, later, free expres-
sion generally and women’s rights for the
ACLU).

Institutionalized pro bono lawyering -
although still sparse in relation to the per-
ceived need — came out of the same gener-
ation as the lawyers who staffed the Legal
Services Program. It has persisted and ex-
panded, in part as a means to attract new
associates to corporate practice and give
them some on-the-job training with real
clients. Most pro bono work is performed
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by lawyers in large firms, who often col- Robert W.

laborate effectively with established pub-
lic interest firms to fund and staff major
litigation efforts. Law firm pro bono ser-
vices now exceed in value the entire fed-
eral legal-services budget. Some firms
also fund public interest fellowships, as
the global Skadden firm does with the
Skadden Fellowships.

Like Lsc lawyers, however, though for
different reasons, law firm pro bono law-
yers are restricted in the types of work
they are allowed to take on: they gener-
ally have to avoid clients such as envi-
ronmental or labor interests whose gen-
eral aims may be adverse to the firm’s
paying clients.’® Many bar associations
have flirted with proposals to make some
pro bono service mandatory, but have
abandoned the idea in the face of mem-
ber opposition." Some state court judg-
es, however, have strongly supported
pro bono work. In 2012, New York State
made performance of at least fifty hours
of pro bono work by students during law
school a condition of their admission to
the bar. Yet reliable estimates are that,
nationwide, American lawyers, on aver-
age, perform about half an hour of pro
bono work, broadly defined, per year.
They make only derisory financial con-
tributions to legal-aid and public interest
organizations.'

At the same time that bar associations
—formed and dominated for the early
part of the twentieth century by elite law-
yers — were mostly ignoring calls for civ-
il justice for the poor and middle-class,
they were actively campaigning against
lawyers for a particular kind of client:
plaintiffs’ personal-injury lawyers. Per-
sonal-injury lawsuits proliferated in the
late nineteenth century as a response
to the large-scale carnage of the indus-
trial age: injuries and deaths from min-
ing operations, railroads, street railways,
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ABrief and, eventually, automobiles. A special-
History jzed bar, mostly Jewish and night-school-

trained, developed to serve the injured
and their families. They took a contin-
gent fee: 30 to 40 percent of any damages
recovered, nothing if they lost. The elite
lawyers who represented businesses like
railroads and streetcar companies tried to
close down the night schools. They used
the new bar associations to restrict en-
try to practice, to draw up ethical codes
targeting personal-injury lawyers with
prohibitions on advertising and solicit-
ing clients, and to discipline the lawyers
for violating the codes.’ (The Supreme
Court struck down the prohibitions on
advertising in 1977, though the Court has
upheld most restrictions on soliciting
paying clients.'#)

After World War I, the personal-injury
lawyers seemed to have prevailed in that
battle. They formed a powerful trade as-
sociation, the American Trial Lawyers
Association (ATLA; since renamed the
American Association for Justice), that
lobbied legislatures and argued in courts
for broader theories of liability and dam-
age awards. The ATLA portrayed the
plaintiffs’ lawyers as populist champions,
representing thelittle guy against wealthy
and well-lawyered corporations.’” Their
cause was aided by the expansions of li-
ability to include strict liability for defec-
tive products (such as pharmaceuticals)
and changes in the civil procedure rules
to favor class actions and multiparty lit-
igation; and by the Supreme Court deci-
sion invalidating the bar’s prohibition on
advertising.

The defense bar struck back during the
general business revolt against regulation
beginning in the 1970s and 1980s. Corpo-
rate and insurance practitioners warned
of a “litigation explosion” of worthless
claims that would make American busi-
nesses uncompetitive. The trial lawyers
were portrayed as greedy exploiters of

naive or opportunistic plaintiffs, looking
to score settlements out of nuisance suits
supported by “junk science.”*® Some
of the critiques were valid, such as that
plaintiff and defendant class action law-
yers sometimes colluded against the in-
terests of the injured to settle cases early
and cheaply, assisted by trial judges try-
ing to clear their dockets.”” The “litiga-
tion explosion” claims have proved most-
ly mythic, and “junk science” was surely
as widely used by defendants (think to-
bacco) as plaintiffs. But the propagan-
da of the “tort reform” movement was a
huge public relations and political suc-
cess.!® Federal and state legislation and
court decisions have put limits on both
punitive and ordinary damage claims,
sometimes imposing strict caps on liabil-
ity that have the effect of removing law-
yers’ incentives to take complex cases.'?
Congress has allowed class action defen-
dants to remove cases to federal courts
that are expected to treat plaintiffs less
generously.>©

Most observers have concluded that
the chief defect of the personal-injury
contingent-fee system for handling tort
claims is not that it encourages frivolous
claims, but that it filters out too many
meritorious claims because they do not
promise to yield an adequate recovery.*!
Its other main defect is its inefficiency:
about 50 percent of recoveries are eat-
en up by administrative costs, including
lawyers’ fees.*> Some reforms have been
proposed, such as enabling outside inves-
tors to fund litigation for the big, mass
tort claims, which would require loos-
ening ethical prohibitions on fee-sharing
with nonlawyers.>3

In the American legal system, in which
courts have ample authority to make law
through precedent and constitution-
al rulings, it is not surprising that inter-
est groups should use lawsuits as vehicles
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of policy-making. In the heyday of what
is now called classical legalism (1870 -
1932), many such suits were brought by
corporations to invalidate Progressive
Era legislation adverse to their interests.
But social movements for subordinated
groups have used the same vehicles. In
the nineteenth century, antislavery law-
yers brought freedom suits for their slave
clients and sought to invalidate the fugi-
tive slave laws and prevent the extension
of slavery into new territories.

The most famous and effective uses
of lawsuits to create new rights were,
of course, those of civil rights and civil
liberties organizations like the NAACP
Legal Defense Fund, the National Law-
yers’ Guild, and the ACLU, among others,
on behalf of African Americans, women,
political and religious dissenters, labor,
the disabled, and gays and lesbians. This
was lawyering for a cause, but also law-
yering for clients who could not find oth-
er lawyers. The NAACP and other move-
ment lawyers represented black criminal
defendants whom no Southern lawyer,
black or white, could act for without risk-
ing loss of all his other clients, as well as
movement activists and demonstrators
served with injunctions or thrown into
jail. Guild lawyers acted for accused com-
munists shunned by the respectable bar.
The ACLU was founded to represent pari-
ahs like labor organizers and anti—World
War 1 protestors.>* These movements
were largely staffed by lawyers marginal
to the higher reaches of their profession:
racial minorities, Jews, women, and a few
maverick patricians.

As with federal legal services, the suc-
cesses of these legal strategies on behalf
of social movements inspired attempts
to cripple the lawyers and legal organiza-
tions that staffed them. In the civil rights
era after Brown v. Board of Education, the
cream of the establishment bar in the
South worked with officials to hobble
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the public interest lawyers who brought Robert W

claims to challenge racial segregation
and defend protestors from arrest and
prosecution. The states demanded lists
of NAACP members, accused lawyers in
group practices of ethical violations like
soliciting clients, and brought suits for
stirring up litigation.>> Most of these ef-
forts were ultimately rebuffed by the Su-
preme Court, which carved out an excep-
tion to the antisolicitation rules for non-
profit public interest lawyers.26 In the
civil rights era, liberal Congresses and
judges also created new avenues for pri-
vate plaintiffs to enforce antidiscrimina-
tion statutes, often through the incentive
that, if successful, their lawyers could re-
cover attorney fees from the losing side.

Equal justice under law” sounds like an
uncontroversial slogan. But claims to
equal rights are also claims to redistribu-
tion of resources, status, and authority:
when groups shut out of the justice sys-
tem get lawyers to make those claims ef-
fective, the result can be to sharply chal-
lenge existing hierarchies of wealth,
power, and status. The rights revolution
provoked a severe backlash.

Conservative Supreme Courts since
the 1980s have cut back the doctrines and
remedies favored by liberal courts in the
1960s and 1970s. Conservative judges are
generally reluctant to find that Congress
has authorized private rights of action
unless it has said so explicitly.?” They are
more likely to insist on proof of discrimi-
natory intent, as well as disparate impact,
in hiring practices; and to disfavor com-
prehensive remedies such as structural
orders to desegregate school systems or
to institute compensatory affirmative ac-
tion hiring plans.

The Court has also made plaintiffs’ cas-
es more difficult to prove and finance.
It has tightened pleading rules to im-
pose more procedural roadblocks to get
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ABrief to discovery; heightened plaintiffs’ bur-
History dens of proof while enlarging defens-

es; severely cut back on punitive damag-
es awards; and made it much harder for
public interest plaintiffs to recover at-
torney’s fees by denying fee awards if de-
fendants agree to settle.?® In an impor-
tant string of recent decisions, the Court
has approved the now widespread prac-
tices of mandatory arbitration clauses in
employment and consumer contracts, by
which employers require their employ-
ees, and consumer products and finan-
cial services sellers require their custom-
ers, to submit all of their disputes to ar-
bitration and to forgo class actions. The
Court has held that federal law preempts
and invalidates many state laws that at-
tempt to regulate such practices.? By de-
nying plaintiffs the ability to aggregate
claims, the Court effectively precludes
them from addressing and trying to de-
ter and remedy widespread small viola-
tions (such as imposing hidden fees). In
some contexts —such as nursing homes
that mistreat or neglect their vulnerable
patients — that removes any incentive for
lawyers to accept cases even to avert hor-
rendous harms.

Criminal prosecution is the sharp end of
the state, its most coercive process short
of war. Lawyers have long been aware
that having a good lawyer who can afford
to challenge the state’s evidence and sway
a jury confers significant advantages on
a criminal defendant. So important was
the right to counsel considered that it was
enshrined in the early constitutions. Yet
the great majority of defendants are in-
digent. They cannot buy an adequate de-
fense on the market. Nineteenth-century
courts gave some recognition to the prob-
lem by appointing counsel in serious fel-
ony cases, especially capital cases. Some
of the law reform-minded bar groups
formed in the Progressive Era (not the

ABA) began to recognize the problem.
There followed a long history of reports
and initiatives to try to solve it.

A new urgency to fund criminal de-
fense came from Supreme Court deci-
sions requiring states to provide for indi-
gent defense of federal felony defendants
(1938), state felony defendants (1963),
and, finally, all accused facing loss of lib-
erty (1972). States responded variously:
some expanded existing public defender
offices, others (like most states of the Old
Confederacy) assigned counsel - often
the dregs of the bar — to represent accused
persons, but paid so little (like $500 for a
capital case) that all any counsel could
hope to get for her client was a hastily ne-
gotiated guilty plea. Meanwhile, the wars
on crime and on drugs, following a spike
in violent crime peaking around 1990, ef-
fectively transferred charging and sen-
tencing discretion from judges to prosecu-
tors, reducing even further defense coun-
sel’s only leverage — the credible threat to
take a case to trial —in plea negotiations.
Now, fifty-five years after Gideon v. Wain-
wright, criminal defense remains in a state
of crisis.3® Despite many publicized ex-
onerations of defendants in capital cas-
es wrongly convicted by the state’s mis-
conduct or mistakes, funding for crimi-
nal defense has little popular support — in
part because most defendants are black or
brown —and almost no effective political
lobby, though by now the organized bar

has taken up its cause.

Contrast England and Wales. After
World War II, under pressure to reduce
enormous class disparities among a peo-
ple who had shared equally in wartime
sacrifice, the government resolved to try
to make the common-law courts, which
had been priced far out of the range of
most citizens, more accessible. (The pre-
war and wartime governments tried to
compensate by funding Citizens Advice
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Bureaus that dispensed informal advice
to people with legal, or potentially legal,
problems. These still exist: there is no
law in England giving the profession the
monopoly over advice-giving.) The route
chosen was a form of judicare: Parlia-
ment provided a generous system of state
support for solicitors and barristers to
represent the indigent. By the 1960s, bar-
risters were receiving over half their col-
lective income from legal-aid cases.

A series of governments, beginning
with Margaret Thatcher’s conservative
one and followed by conservative and
neoliberal ones, decided this scheme was
too costly and wasteful, and have gradu-
ally dismantled it in favor of central state
control over lawyers’ costs and outsourc-
ing to nonprofit providers of more “ho-
listic” services that favor mediation and
conciliation over adversarialism in fami-
ly cases. Personal-injury cases are now, as
in the United States, financed by contin-
gent fees. Since 2000, control over pro-
viders has been tightened further, sub-
ordinating clients’ welfare and rights en-
tirely to budgetary concerns, abandoning
audits of quality, and leaving to providers
how to deal with exploding caseloads.3"'
The legal profession’s responses to these
changes have been mixed. Initially, they
were outraged by some of the reforms
targeting their traditional privileges, like
barristers’ monopoly of rights of audi-
ence in courts, and solicitors’ monopo-
ly of conveyancing practices.3* More re-
cently, however, lawyers and judges have
rallied to protest cuts in legal services
budgets and to try to protect rule-of-
law values in a system of administrative
controls.

The highest barriers to access to the le-
gal system are its complexity and costs.33
Complexity calls for personnel with the
training to deal with it, and their time
and that of the other experts who support
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their work — forensic accountants, scien- Robert W.

tific and medical experts, and the like -
is expensive. Some blame the complexity
of law on lawyers themselves, and there
is probably some truth to that charge.
But the most likely cause is that a plural-
ist, fragmented political system like the
United States’ proliferates multiple and
conflicting laws, and interpretations of
those laws, to satisfy the demands of in-
terest groups. Legal procedures are dis-
tended to meet the capacities and bud-
gets of their highest-end users: business
corporations.34 The adversary system
adds extra expense because investigat-
ing facts is left to the parties, their law-
yers, and their hired experts rather than
to a neutral magistrate as in Europe. Liti-
gation seems not to have been expensive
in the nineteenth century, but became
much more so in the twentieth, even
though actual trials have almost vanished
in civil and criminal cases.

Cost and complexity naturally give rise
to counterpressures to reduce both. Some
well-known studies of litigation rates
over time show that with industrializa-
tion, theyrise sharply, but then start to de-
cline. The reason suggested is that many
areas traditionally handled in courts be-
come routinized in administrative pro-
cedures, or shunted off to more informal
dispute-settlement.35

There are several examples within the
American judicial system:

Compensation for employee injuries
beginning around 1910 were shifted out
of the tort system into administrative
workers’ compensation systems. (Law-
yers were at first excluded from the claims
system, but forced themselves, and then
were allowed, back in.)

Claims for auto accident compensa-
tion were, early in the twentieth centu-
ry, largely relegated to insurance agen-
cy adjusters, who determined the mer-
it and value of claims, with the courts as
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ABrief a backstop for unsettled cases.3® Minor
History “goft-tissue” injuries from accidents are

increasingly the province of settlement
mills, which send demands for compen-
sation to insurance companies, take a cut
of the proceeds, and never try cases.3’

The veterans benefits claim system
from the Civil War to 1988 excluded law-
yers by providing they could be paid no
more than $10 per case.38

Divorce has been mostly delegalized,
taken out of the court system by no-fault
divorce, and self-help form-filling in un-
contested cases. Many divorce lawyers’
offices now offer mediation services to
clients.3?

More ominously, as mentioned above,
many tort and contract claims that might
otherwise be heard in courts have been
relegated to arbitration by mandatory ar-
bitration clauses in most consumer and
employee contracts.

Federal immigration rules permit cer-
tain kinds of nonlawyer advisors to act
for immigrants.4°

Another project of the organized bar
that has obstructed access to justice,
broadly conceived, has been its sustained
efforts to maintain its monopoly over
advice-giving that has any legal compo-
nent. Throughout the twentieth century,
using statutes prohibiting the “unautho-
rized practice of law,” the bar has fought
turf wars with many competitors, some
won and some lost.#! The bar ceded most
tax preparation work to accountants, and
real-estate closings in many states to ti-
tle companies and realtors. It is current-
ly challenging firms like LegalZoom and
RocketLawyer, which supply mostly stan-
dardized legal services for relatively rou-
tine transactions.

Many current proposals are in the air
to relax unauthorized practice rules to
allow paraprofessionals who have gone
through a short training and certification

program to help clients navigate dis-
putes and adverse government actions.
Segments of the organized bar, although
still mounting phalanxes of resistance,
have begun to perceive the inutility and
bad public relations of resisting nonlaw-
yer involvement in markets its monopo-
ly does not serve. There are many areas of
practice in which specialized paraprofes-
sional providers could give better service
than barely competent generalist gradu-
ates of law schools (immigration law is a
prime example).

An ABA Commission on Nonlawyer
Practice recommended in 1995 that un-
authorized-practice rules be relaxed to
permit the licensing of paraprofession-
als.#> The ABA ignored the report. In
2012, the Supreme Court of Washington
State agreed to license paralegals, but,
as of 2018, they were limited to twenty-
eight paralegals in family practice, regu-
lated by the state bar, and not allowed to
appear in court; and they face hostility
from family lawyers.43 In general, it is un-
realistic to expect bar associations, repre-
senting a profession facing high levels of
unemployment among recent law gradu-
ates, to go very far to welcome competing
providers.

In the profession’s long history, leading
lawyers and judges have recognized and
sporadically acted on the profession’s
public obligations to open paths to legal
services for relatively poor people. They
have frequently acknowledged that the
ideal of the rule of law requires univer-
sal access to justice. The profession’s ide-
als have inspired some of its exceptional
members to devote their careers to serv-
ing and promoting service to poor or un-
popular clienteles. Those ideals and their
heroic exemplars still lead students to ap-
ply to law schools and, once in practice,
to seek out occasions for pro bono work
or charitable or government service.
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But most lawyers, most of the time, are
concerned with making a profitable liv-
ing, and not much interested in supply-
ing or financing legal services for oth-
ers: they put their own interests first,
then their clients’, and only as an after-
thought, the public’s and nonpaying cli-
enteles’. More disturbing, lawyers for
powerful clients facing opposition from
weaker adversaries have proved all too
willing to subvert the ideals of equal ac-
cess to law, under the pretext of economic
efficiency, by denying a level playing field
to lawyers for the other side. Remem-
ber, for example, the campaigns against
the tort plaintiff’s bar and for mandato-
ry arbitration clauses in employment and
consumer contracts, and the attacks on
law reform efforts of legal services and on
fee awards supporting the public interest
and civil rights bars.44

Professional organizations such as bar
associations have always had a dual char-
acter: they are official spokesmen for the
public aspirations of the profession to
serve the ideals of the rule of law and uni-
versal justice, and often sponsors of pro-
grams to make the ideals effective; but

ENDNOTES

they are primarily guilds whose aim is to Robert W.

protect and expand monopoly domains
for their members’ work, demand for
their services, and their fees and profits.
When those public aims and the guild’s
interests conflict, the leaders and the
rank-and-file of the bar tend, not surpris-
ingly, to favor the guild’s. Initiatives to
make justice more accessible have been
more likely, when they come, to originate
with those marginal to or outside of the
profession.

European societies have long accept-
ed the responsibilities of providing le-
gal services, just as they provide health
care, to people who cannot afford them
as basic responsibilities of the state.45 In
the United States, the government un-
derwrites over half of the cost of health
care (through Medicare, Medicaid, and
programs of the U.S. Department of Vet-
erans Affairs). But for legal services, we
are still depending on direct client fund-
ing plus a stingy and hobbled federal pro-
gram and a mishmash of volunteer and
philanthropic efforts. That is no way to
run a system that aspires to equal justice.
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