The Supreme Court & the
Unaccountable Racialized Security State

Shirin Sinnar

For a few brief years after 9/11, the U.S. Supreme Court reined in the executive
branch’s most sweeping assertions of wartime power, upholding the constitutional
rights of military detainees. Then the Court decided it had gone far enough. Even
as the “war on terror” grew beyond spatial and temporal limits — becoming a global
set of military interventions with no apparent end point — the Court regularly ruled
that judges should defer to the government when it invoked national security. In cas-
es involving everything from surveillance to immigration roundups to the “Muslim
ban,” the Supreme Court asserted that courts have limited authority and expertise
to review the government’s actions, even when there is no alternative means to hold
government accountable for misconduct. These decisions reflect the Court’s larg-
er agenda of expanding presidential power and empowering law enforcement and
security agencies, while weakening the state’s capacity to regulate in the interest of
public health, welfare, and the environment. Within and beyond “national secu-
rity” contexts, attempts to insulate the carceral state from accountability draw on
perceptions of nonwhite communities as threats to safety and national identity. As
the second Trump administration expands the war on terror to target a still wider
set of perceived foreign and domestic enemies, the same Court that has unshackled
the executive will decide whether to constrain the new administration’s increasingly
authoritarian and lawless policies.

n its opening months, the second Trump administration designated cartels

and criminal gangs as foreign terrorist organizations, invoked the Alien Ene-

mies Act of 1798 to deport hundreds of men to a notorious prison in El Salva-
dor, detained foreign students for pro-Palestine speech on college campuses, blew
up boats in the Caribbean allegedly transporting drugs, and promised to target a
large swath of groups on the left as “domestic terrorists.”

These policies radically expanded a “global war on terror” that had never end-
ed. Even after the United States withdrew from Afghanistan in 2021, it maintained
counterterrorism operations in seventy-eight countries, including ground com-
bat operations in nine and air strikes in four. By 2024, at least 905,000 people had
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died directly in post-9/11 war zones and thirty-eight million people had been dis-
placed.! Cost estimates of just the Afghanistan and Iraq wars (not including the
costs of the broader war on terror) range from $2.1 trillion to more than $8.5 tril-
lion.> And the United States bankrolled its allies” purported counterterrorism
campaigns, providing a record $17.9 billion to Israel in just the first year following
the October 7, 2023, attacks to purchase the artillery shells, antitank missiles, and
2,000-pound bombs Israel used in the catastrophic destruction of Gaza.3

Even before the Trump administration returned to power, the national secu-
rity apparatus waged a decades-long war on terror that reached far into the in-
terstices of life around the world and in the United States. The National Security
Agency surveilled the calls, emails, and messages of foreigners abroad without a
warrant and then conducted “backdoor” searches to inspect the communications
of hundreds of thousands of Americans.* Terrorist watchlists, reportedly two mil-
lion names long, became so normalized that it attracted little notice when U.S. cit-
izens were interrogated and searched when returning to the country, questioned
about where they prayed and how they worshipped. Immigration agencies placed
thousands of green card and citizenship applications in legal limbo on the basis of
vague national security concerns, disproportionately affecting individuals from
Muslim-majority countries.>

Beyond the war on terror, and prior to Donald Trump’s return to power, the
security state militarized the border and treated migrants fleeing poverty or gangs
as security threats. Agencies discriminated against those considered suspicious
on account of great power conflicts, particularly the new cold war with China.
The Justice Department prosecuted a number of Chinese American scientists on
charges of spying for China, only to have investigations unravel when it appeared
that ethnic profiling rather than evidence of disloyalty had instigated them.

Through drone strikes and detentions, profiling and prosecutions, the sprawl-
ing national security state institutionalized the curtailment of individual liberties —
often on the basis of racialized judgments that branded particular racial, ethnic,
or religious communities as dangerous. During the past quarter-century, the Su-
preme Court mostly shielded security agencies from accountability for these ac-
tions. Part of a broader pattern in which the Court has diminished accountability
for immigration and law enforcement agencies and weakened civil rights protec-
tions, the Court’s decisions provide little restraint or recourse for individuals or
communities “otherized” as threats.

Now, as the Trump administration adopts increasingly draconian policies to
exclude and punish migrants, banish international students whose speech it dis-
likes, kill suspected drug traffickers in international waters, and deploy the U.S.
military inside American cities, legal challenges will head to a Supreme Court that
routinely counsels deference to the executive when it asserts emergency powers
or invokes “national security.”
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or four years beginning in 2004, it appeared that the Supreme Court was

doing something that it had rarely done at the height of past wars: reject-

ing the executive branch’s broad invocations of national security powers,
despite the wartime context. In 2004, two months after photos of U.S. soldiers
abusing detainees at Iraq’s Abu Ghraib prison tarnished America’s image around
the world, the Court ruled that a U.S. citizen detained as an enemy combatant
had due process rights to challenge his detention and that noncitizen detainees at
Guantanamo could file habeas corpus petitions in federal court. Twice more, the
Supreme Court ruled against the Bush administration and Congress’s attempts to
strip habeas rights, culminating in the 2008 Boumediene v. Bush decision holding
that Guantdnamo inmates had a constitutional right to challenge the lawfulness of
their detentions. “Liberty and security can be reconciled,” the Court proclaimed,
“and in our system they are reconciled within the framework of the law.”6

At the time, many commentators considered these cases a watershed moment
in both the war on terror and with respect to the Court’s willingness to intervene in
wartime. Historically, the Supreme Court has largely deferred to the government’s
national security claims, especially during wars and perceived emergencies. But in
its early post-9/11 interventions, the Supreme Court not only rejected the Bush ad-
ministration’s assertions of executive power but also resisted Congress’s attempts
to statutorily deny habeas review to Guantanamo detainees —upholding rights
claims despite opposition from both political branches. Some legal scholars her-
alded a new trend of “foreign relations normalization,” arguing that the Court
was rejecting sharp distinctions between domestic and foreign affairs in deter-
mining the judicial role.”

But the Court apparently decided that it had gone as far as it should - or, in-
deed, perhaps too far. Hundreds of Guantanamo detainees challenged their de-
tentions following Boumediene, represented by over one thousand lawyers and ad-
vocates around the country; within a year of the decision, district courts granted
habeas corpus to three-fourths of the detainees whose petitions they heard. But a
hostile D.C. Circuit Court of Appeals “eviscerated Boumediene’s promise of mean-
ingful judicial scrutiny of the president’s detention decisions” and reversed every
win below.8 Rather than intervene in the face of what many saw as open defiance
of its rulings, the Supreme Court declined to review nearly all of the D.C. Court
of Appeals’ decisions.? As a result, the Supreme Court left in place a restrictive
jurisprudence that made it impossible for many detainees to meaningfully contest
their detention.

In subsequent cases in which the government invoked national security in-
terests, the Court routinely deferred to the executive branch, in some cases ex-
tending executive authority rather than simply reverting to old patterns. As the
9/11 attacks receded into the past, the government more often predicated appeals
to deference on temporally unlimited assertions of national security, not war or
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emergencies. Historian Mary Dudziak has argued that, traditionally, invocations
of “wartime” exceptions from the ordinary rule of law were premised on wars
ending; but as the war on terror continued with no end in sight, the law shifted to
a “newly configured, peace-less era, a new kind of normal.”*°

In that new normal, the idea that courts should defer to the executive when it
asserts national security concerns manifested in a variety of legal doctrines. The
Supreme Court promoted three forms of national security deference: first, refus-
ing to hear a case or claims altogether; second, hearing a case but applying a le-
nient legal standard that made it easier for the government to prevail; and third,
deferring to the executive’s view on a question of fact even while claiming to apply
astandard legal test.

Thus, in the first category, the Supreme Court ruled in a 2012 case that legal and
human rights organizations lacked standing to challenge an extensive new sur-
veillance law because they couldn’t prove that national security agencies would
necessarily surveil them.™ Of course, few can prove the certainty of secret surveil-
lance when that surveillance is secret by definition. This largely immunized the
surveillance program —and other government programs that individuals could
not prove for certain were targeting them — from legal challenge.

And in several decisions, the Court gutted the ability of individuals to sue fed-
eral officials for monetary damages in constitutional cases when a statute doesn’t
specifically authorize it, stating that only Congress should decide whether to allow
damages claims implicating national security. The Court had limited the ability of
people to sue federal officers for constitutional violations for some time, across
substantive contexts, but these cases went further in curtailing such claims and, in
the process, embraced a sweeping definition of national security. Thus, the Court
rejected the claims not only of Muslim immigrants detained within the United
States after 9/11 but also those of a fifteen-year-old shot to death by a Border Pa-
trol agent just across the U.S.-Mexico border and those of a U.S. citizen roughed
up by a Border Patrol agent outside his own home." In the last of these decisions,
the Court barred all damages claims against Border Patrol - one of the largest U.S.
law enforcement agencies and one that operates well inside U.S. borders — on the
grounds that the agency’s mission relates to national security. The Court made
it nearly impossible for individuals to sue federal officials for damages in the ab-
sence of a statute, leaving it to a majoritarian, often-dysfunctional institution
(Congress) to decide whether to authorize suits protecting constitutional rights.
The result is that for many kinds of misconduct by federal security, law enforce-
ment, or immigration officials, including the masked ICE agents now descending
on immigrant communities, there is no longer any remedy available from a court.

In the second category of national security deference, courts hear a case but
apply a lenient standard to assess the legality of the executive’s conduct on the
grounds that the case implicates national security. In 2018, the Court did just that,
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upholding the Trump administration’s travel ban excluding citizens from a num-
ber of predominantly Muslim countries. Trump had spent two years excoriating
Muslims, including repeating with relish an apocryphal story of a World War II
general who shot Muslims with bullets dipped in pig’s blood. But the Court re-
fused to look behind the government’s stated justifications for the travel ban to
determine whether discriminatory animus was the real reason for the policy. The
Courtdeclared that its “inquiry into matters of entry and national security is high-
ly constrained,” suggesting that it would ignore evidence of racial or religious bias
when federal agencies offered a security pretext.'3

And in the third category of national security deference, the Court accepts the
government’s factual conclusions on the grounds that judges have limited com-
petence to question determinations on national security threats. In 2010, the Su-
preme Court upheld a prohibition on material support to designated terrorist or-
ganizations, deferring to congressional and executive findings that funding even
these organizations’ lawful activities would end up supporting their violence. It
thus rejected the First Amendment claims of groups that wanted to advocate on
behalf of Kurdish and Tamil organizations and to teach them how to use interna-
tional law to resolve conflicts nonviolently, finding that even such forms of speech
could be banned as material support to terrorism.#

The Supreme Court has also fortified doctrines that cut across these forms of
deference. For instance, it strengthened the state secrets privilege, which allows
the government to withhold evidence that it claims might harm national security,
sometimes leading to the outright dismissal of cases. In 2022, the Court extend-
ed state secrets protection to information that was by then widely known — the
location of a detention site where the CIA waterboarded a man eighty times — in
order to shield a foreign intelligence agency’s covert cooperation with the United
States, even when the purpose of that cooperation was to facilitate torture.’ In the
same term, in a case involving FBI surveillance of Southern California Muslims,
the Court made it harder for other individuals to access the evidence they need to
demonstrate standing and prove their cases when the government invokes state
secrets.'6

Interestingly, there was one exception to the government’s winning streak of
asserting national security at the Supreme Court. The Court twice allowed cas-
es to move forward when Americans challenged terrorist watchlists, holding that
they could sue for damages under the Religious Freedom Restoration Act and that
a case isn’t “moot” merely because the FBI promised it wouldn’t return a person
to the watchlist based on existing information.'” It’s plausible that a majority of
justices were concerned about preserving the ability of conservatives to challenge
policies outside the national security context through religious liberty or consti-
tutional claims. These justices likely also felt confident that other deference doc-
trines would protect the government in the watchlist litigation itself.
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On the whole, however, the Supreme Court has shielded the national securi-
ty state from accountability in court. Some victims of unlawful detentions, dis-
criminatory profiling, and overbroad surveillance still managed to prevail in low-
er courts.'8 For instance, in late 2024, a federal jury awarded $42 million in dam-
ages to several Iraqi men who had alleged abuse at the Abu Ghraib prison in Iraq,
the first time a U.S. military contractor was found liable for the abuse of detainees
there.' That case managed to survive multiple jurisdictional challenges over the
course of sixteen years.>® Such cases had to run a gauntlet of jurisdictional, sub-
stantive, and procedural obstacles created by the Supreme Court, and avoid Su-
preme Court review that could too easily undo a lower court victory at the execu-
tive’s behest. In 2025, lower federal courts rejected Trump administration nation-
al security arguments in numerous cases involving the imposition of global tariffs,
the transfer of detainees under the Alien Enemies Act, the deployment of the mili-
tary in U.S. cities, and the ideological deportation of international students.*' The
Supreme Court will likely revisit several of these legal challenges in the coming
months.

hen courts refuse to hear cases or otherwise defer to executive asser-

tions of national security, they undermine justice for racial, ethnic,

and religious minorities who are more likely to be treated as collective
threats.?*

As a growing body of scholarship has demonstrated, neither policymakers nor
the courts conceptualize national security in a colorblind fashion. Rather, race and
identity shape conceptions of the “nation” to be secured —and who that nation
ought to be protected from.>3 Moreover, racialized conceptions of security have
historically gone hand in hand with judicial deference to the political branches of
government. In one of the earliest Supreme Court cases declaring broad judicial
deference in immigration and foreign affairs, the Court made clear that the very
presence of nonwhite foreigners could be viewed as a national security threat. If
the U.S. government “considers the presence of foreigners of a different race in
this country, who will not assimilate with us, to be dangerous to its peace and se-
curity, their exclusion is not to be stayed,” the Court held in the 1889 “Chinese Ex-
clusion Case,” which legitimated decades of subsequent anti-Asian immigration
restrictions.*4

Half a century later, the Court upheld curfew and exclusion orders that led to
the incarceration of over 110,000 Japanese and Japanese Americans during World
War II. The Court invoked deference to military judgments as the basis for sus-
taining the mass incarceration, despite evidence that military officials were rely-
ing on rank racist assertions to infer disloyalty of the group.>s

The U.S. response to 9/11 at home and abroad showed that tendencies to “oth-
erize” nonwhite, non-Christian populations remain deeply ingrained within po-
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litical and popular culture. As constitutional law scholar Baher Azmy has written,
the Bush administration consolidated executive power after 9/11 by “braiding to-
gether two narratives”: first, the need to defer to the executive in wartime and,
second, “the specter of a shadowy, fanatical, global enemy threatening the Amer-
ican way of life.”26 That narrative presented Muslim communities, at home and
abroad, as a collective and even existential threat, drawing on centuries-old Ori-
entalist ideas, a decades-long counterterrorism framework directed at Palestin-
ians, Arabs and Muslims, and post—Cold War academic theories of a “clash of civ-
ilizations” between Western and Islamic civilizations.*”

Even as it became apparent that white supremacists and far-right antigovern-
ment activists were responsible for a growing share of political violence within
the country, the influence of racial politics minimized that threat while expanding
the military, surveillance, intelligence, and criminal authorities arrayed against
Muslims and nonwhite communities. Security agencies applied disparate legal
regimes to “international” and “domestic” terrorism, with broader surveillance,
more sweeping criminal charges, and greater punishment for those deemed in-
ternational terrorists. Agencies defined these categories primarily by the identity
and ideology of perceived threats rather than their actual geography. For instance,
the FBI categorized Muslim Americans within the United States as part of an in-
ternational threat if they merely shared the beliefs of overseas terrorist groups,
while they treated white Americans who traveled abroad to connect with white
supremacists or train in foreign wars as, at most, a “domestic” threat.28

In the summer of 2020, as racial justice protests swept the country, the first
Trump administration and its allies invoked the specter of terrorism to decry
those protesting police brutality as enemies of the state. Republican political lead-
ers called for sending in the 101st Airborne Division to quash “Antifa terrorists” in
U.S. cities and to “hunt them down like we do those in the Middle East.”*9 Mean-
while, law enforcement agencies failed to prevent the January 6, 2021, assault on
the U.S. Capitol - the largest-scale political violence threatening U.S. democracy
in generations — despite prior indications that groups of people were mobilizing
to prevent the certification of the 2020 election by force.3° Federal law enforce-
ment agencies during the Biden administration ultimately prosecuted more than
1,300 people in connection with trespassing, assaulting police, or other crimes that
day.3' But even before President Trump pardoned or commuted the sentences of
everyone accused of these crimes, most Republicans thought the events had been
exaggerated, with perceptions of the January 6 attack linked to racial attitudes.3*

U.S. states made their own moves to brand protests associated with people
of color and the left as terrorism. Georgia prosecutors charged over forty people
protesting a police training facility under a new state domestic terrorism law, el-
evating trespassing, vandalism, or other property crimes to offenses with steep
penalties.33 Elected officials in at least thirty states introduced legislation to curb
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protests of oil and gas pipelines, including by defining protest-related activity as
terrorism, after the Standing Rock Sioux tribe and environmental activists chal-
lenged the Dakota Access Pipeline.34

After returning to power, the Trump administration cast nonwhite people as
threats to public safety and national security with renewed ferocity. At his admin-
istration’s direction, ICE agents detained and sought to deport international stu-
dents as “terrorists” merely because they had advocated for Palestinians on their
college campuses.3 President Trump ordered the military to U.S. cities, painting
aracialized specter of urban crime and protests against ICE raids in largely Black
and Brown communities to justify the unprecedented deployment.3® Reviving a
Reagan-era discourse on “narco-terrorists,” the administration designated cartels
and gangs as foreign terrorist organizations, summarily deported hundreds to El
Salvador’s brutal “Terrorism Confinement Center,” and carried out lethal strikes
on boats in the Caribbean suspected of carrying drugs, despite the lack of any im-
minent threat to the United States or inability to intercept the vessels.3” Follow-
ing the assassination of right-wing activist Charlie Kirk, the administration prom-
ised to target a broader swath of the political left as domestic terrorists. While the
identification of political enemies went beyond nonwhite communities, age-old
racial scripts made it easy to cast the widest net over communities of color. Like a
host of other legal doctrines devised to limit accountability for law enforcement,
national security deference particularly harms immigrants and Brown and Black
communities so often treated as threats to the security — and the identity — of the
nation.

hile the Supreme Court has fortified national security deference over

the past fifteen years, it has simultaneously weakened administrative

agencies charged with protecting public health, the environment, work-
ers, consumers, and social welfare. In other words, the Court’s decisions empow-
er law enforcement and national security agencies — the carceral side of the state —
at the same time as they dismantle the executive branch’s ability to regulate busi-
nesses in the interest of public health and welfare. While many legal and political
commentators have bemoaned the Court’s weakening of the administrative state,
they less often note that it has occurred in parallel with the strengthening of na-
tional security agencies against civil rights challengers.

In 2024, the Supreme Court overturned a forty-year-old precedent, Chevron
U.S.A. v. Natural Resources Defense Council, that required courts to defer to agencies’
reasonable interpretations of ambiguous federal statutes.3® Business interests op-
posed “Chevron deference” because the doctrine gave greater room for agencies to
regulate in response to new conditions and favored agency interpretations of their
authority over those of judges who might seek to constrain it. Legal scholars ex-
pect that the end of Chevron deference will undermine environmental protections,
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public health rules, and other regulations in a wide variety of areas, though they
debate just how large the impact will be.

While the end of Chevron deference may mean the Court will not defer to execu-
tiveagency interpretation in areas of conventional health and welfare, we shouldn’t
expect this lesser deference to constrain national security policies. In deferring to
national security agencies, courts typically don’t rely on Chevron but postulate oth-
er formalist or functional reasons not to second-guess security decisions. And in
overturning Chevron, the Court specifically reaffirmed a different principle (known
as “Skidmore deference”) that enables judges to consider agencies’ “body of expe-
rience and informed judgment” in interpreting the law.3° Given that the Court has
so often declared that national security agencies have experience and expertise on
security matters that judges lack, courts will almost certainly continue to cite that
reasoning in deferring to national security decisions.4° Though skeptical of agency
expertise to regulate businesses in the interest of public health or the environment,
the Court has shown little skepticism toward agencies that label, punish, and ex-
clude people — generally racialized “outsiders” — as security threats.

The Court has also undercut the executive’s power to regulate on pressing so-
cial and economic issues through a revamped “major questions doctrine,” but
once again, it’s unclear whether this doctrinal change will make a difference in cas-
es in which the executive invokes national security. Two years ago, the Court over-
turned the Biden administration’s pandemic-era evictions moratorium, stayed a
vaccination mandate on large employers, and limited the Environmental Protec-
tion Agency’s ability to regulate carbon emissions.#' In doing so, the Court artic-
ulated a major questions doctrine that makes it harder for agencies to regulate on
issues of major “economic and political significance” without a clear statement
from Congress authorizing such regulation. Whereas in traditional national se-
curity contexts courts cite the high stakes of decisions and the speed of crises as
reasons to defer to the executive, in these cases, the Court didn’t hesitate to curtail
executive power to address the colossal threats presented by the rapidly unfolding
pandemic or climate change.4*

The scope and impact of this newly invigorated major questions doctrine are
still unclear. But there are several reasons to think that the Court may not apply
it to cases it views as implicating foreign affairs or traditional national securi-
ty concerns, especially those involving terrorism, foreign threats, or the target-
ing of noncitizens. Although the Federal Circuit recently invalidated President
Trump’s worldwide tariffs, in part on the grounds that interpreting the Interna-
tional Emergency Economic Powers Act to give the president such far-reaching
authority would violate the major questions doctrine, the Supreme Court will re-
view the decision this fall.43 Justice Kavanaugh recently opined in a different case
that the major questions doctrine does not “translate” to “national security and
foreign policy contexts,” and several justices otherwise critical of broad congres-

114 Deedalus, the Journal of the American Academy of Arts & Sciences



Shirin Sinnar

sional delegations of power to the executive have voiced support for a foreign-
affairs exception to a related doctrine.44

Even if the Court does not create a formal exception to the major questions
doctrine for national security or foreign affairs, it ultimately gets to decide which
questions involve major “economic and political significance” or which statutes
clearly delegate power. Moreover, to the extent that security agencies target dis-
crete groups of unpopular or marginalized people —such as noncitizens labeled
“alien enemies” — they are unlikely to generate the economic impact that the doc-
trine appears to require, even when these policies are unprecedented or deeply
consequential. All this gives the Court ample doctrinal room to pursue an agenda
of constraining economic and social regulation while unleashing the national se-
curity state against the administration’s self-identified enemies.

f the Court’s approach to national security in recent years has deviated from

its broader approach to administrative power, a closer parallel exists in its

treatment of civil rights claims against the police and other law enforcement
officers. The Court has intensified a decades-long trend of making it difficult to
sue state, local, and federal law enforcement officers for civil rights violations,
such as excessive force or racial discrimination. While the Court in the 1960s and
1970s interpreted the law to allow new civil rights claims, it soon afterward be-
gan curtailing their use through a variety of substantive and procedural decisions.
The effects of thislimited accountability, predictably, fall hardest on the Black and
Brown communities most often subject to policing and police violence.

One legal barrier that has garnered notoriety is qualified immunity. This is the
Supreme Court—created doctrine that requires those suing police for constitu-
tional violations to show not only that police officers violated the Constitution,
but that they violated a “clearly established” constitutional right in a way that any
reasonable police officer would have recognized as unlawful.45 As the Court has
interpreted this rule, this often means that a victim of police violence has to prove
not just that the police used excessive force in violation of the Fourth Amendment,
but also that a previous court has already found a violation in an earlier, precedent-
setting case involving nearly identical facts.4® And the Court has stymied the de-
velopment of any such precedent in the first place: since 2001, the Court has al-
lowed judges to dismiss cases on qualified immunity grounds without reaching
the merits of the constitutional question. It’s especially hard for plaintiffs to point
to precedent when comparable precedent-setting cases are dismissed outright.4”
And when a plaintiff can’t show a favorable legal decision in the past resulting
from a similar set of facts, the officer is off the hook. What’s more, when the Su-
preme Court has agreed to review qualified immunity cases, it has almost exclu-
sively reviewed cases in which police officers lost in the lower courts —in order
to overturn those decisions.4® The signal to lower courts — and the public - is that
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the Court is more committed to immunizing police than to protecting victims of
police brutality.

Qualified immunity is not the only legal doctrine to strip many victims of po-
lice misconduct of the ability to hold the officers or their agencies accountable in
court. The Court has ratcheted up the standard for holding municipal police de-
partments responsible for misconduct by their officers, a legal hurdle that new
research shows is at least as much of a barrier as qualified immunity.4® And cases
seeking structural reform of police departments face other hurdles, like standing
and class action doctrine, that limit the ability to obtain court-ordered reforms in
response to systemic violations.>°

Some newly erected barriers originate in cases deemed relevant to national se-
curity but are designed to apply to “ordinary” civil rights litigation as well. In the
months after September 11, 2001, the FBI arrested hundreds of mostly Muslim im-
migrant men, often based on racial and religious profiling, many of whom were de-
tained in harsh conditions that included physical abuse by prison guards. In 2009,
the Court chose the case of Javaid Igbal, a former detainee, to tighten a procedural
standard used to determine whether to allow a claim to proceed in court.>' Hold-
ing that it wasn’t “plausible” that high-level government officials discriminated
against post-9/11 detainees, the Court required all plaintitfs henceforth to show the
plausibility of their claims early in the litigation, without the benefit of discovery
from the other side. Such a rule can particularly disadvantage civil rights plaintiffs,
who often need proof of discriminatory intent that they can’t get without discov-
ery and who must also overcome the unconscious biases of federal judges whose
life experiences may lead them to minimize the likelihood of rights violations.5>

Since 2017, the Court chose the same factual context of post-9/11 detentions —
and then two other scenarios involving Border Patrol — to scale back the ability to
sue federal law enforcement officers for damages for constitutional violations. As
noted above, though these decisions were premised on curtailing damages suits in
the national security and border contexts, the reasoning of these decisions would
limit courts from allowing such suits for constitutional violations almost across
the board. If Congress hasn’t specifically authorized damages suits, victims of vi-
olations may have no recourse to vindicate constitutional rights in court, whether
they allege violations by agents of the FBI, Drug Enforcement Agency, or various
immigration agencies. Just this summer, the Court summarily reversed a lower
court decision allowing a man held in solitary confinement to sue prison officials
for using excessive force against him.3

Cases purportedly raising national security concerns sometimes present the
most politically palatable set of facts through which to strip rights. But the move to
limit civil rights litigation in court predated the war on terror and is part of a broad-
er effort to insulate law enforcement officials from supposedly excessive civil rights
litigation against them. Across these contexts, the Court opines that permitting lit-
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igation would unduly deter government officials from “doing theirjob.” Of course,
one could alternatively envision “the job” of law enforcement and security officials
to include vigorously protecting the rights and safety of people from state violence.
Instead, the Court has embraced a vision of the security state as having largely un-
fettered authority to wield the most powerful tools at its disposal against people at
home and abroad. Far from a neutral set of technical legal rules, the Court’s doc-
trines on security, administrative law, and civil rights enforcement imperil non-
white communities characterized as threatening the nation.

In the longer arc of its history, the Court has stepped in at pivotal moments to
constrain national security powers: it ruled that President Truman could not take
control over steel mills to prevent a labor strike during the Korean War, that the
First Amendment prohibited President Nixon from preventing the publication of
the classified “Pentagon Papers” during the Vietnam War, and that executive agen-
cies could not conduct electronic surveillance of a domestic security threat with-
out a warrant.>* In the last of these cases, the Court specifically recognized that the
“danger to political dissent is acute where the Government attempts to act under
so vague a concept as the power to protect ‘domestic security.”” Citing that deci-
sion, the Court later warned that “the label of ‘national security’ may cover a mul-
titude of sins.”5> A posture of blind deference to the executive’s national security
assertions is neither historically inevitable nor constitutionally foreordained. As
the Trump administration asserts national security powers to target foreign and
domestic enemies at unprecedented scale, the Supreme Court will have to decide
whether there truly are no limits to the racialized security state it has unleashed.
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